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TRANSPORTATION AND FLOW CONTROL OF 
SOLID WASTE 


TUESDAY, MARCH 18, 1997 

U.S. Senate, 

Committee on Environment and Public Works, 

Washington, DC. 

The committee met, pursuant to notice, at 9:30 a.m., in room 
406, Senate Dirksen Building, Hon. John H. Chafee (chairman of 
the committee) presiding. 

Present: Senators Chafee, Smith, Allard, Sessions, Baucus, Lau- 
tenberg, Reid, and Lieberman. 

OPENING STATEMENT OF HON. JOHN H. CHAFEE, 

U.S. SENATOR FROM THE STATE OF RHODE ISLAND 

Senator Chafee. Good morning. I want to welcome our distin- 
guished panelists here today. 

I just want to say, we’ve worked on this in past years. I thought 
the legislation we came out with last year was good. I know there’s 
some suggestion that there be what we call a negative presump- 
tion — no imports can take place unless the local community says 
so. 

That presents some difficulties to me. But we’re going to listen 
to the witnesses, and we’ll get started. 

[The prepared statement of Senator Chafee follows:] 

Statement of Hon. John Chafee, U.S. Senator from the State of 
Rhode Island 

We are here this morning to once again focus on two important public policy 
issues related to the management of municipal solid waste. Both issues touch on one 
of the most important powers that our Constitution delegates to the Congress — the 
power to regulate commerce among the States. I welcome all of our witnesses today, 
and especially Senators Coats, Levin and Specter; and two House Members from 
New Jersey, Representatives Franks and Pascrell. 

The two public policy issues before us today are flow control of municipal solid 
waste (“MSW”) and regulation of interstate transportation of MSW. Flow control 
legislation would allow a political entity to require disposal of MSW at a designated 
MSW management facility. This creates a revenue stream to pay off the bonds 
which financed the facility. The goal of interstate waste legislation is to regulate the 
flow of MSW between exporting States and importing States. 

Flow control and interstate waste are the two different sides of the same coin — 
restrictions on the free flow of MSW. The Supreme Court has consistently held, in 
a line of cases stretching back to the famous Philadelphia v. New Jersey case in 
1978, that MSW is an article of commerce. This means that any State or local law 
that regulates the movement of MSW must be evaluated in light of Commerce 
Clause jurisprudence. 

Before hearing from the other members of the committee and our witnesses, I 
would like to make a few points. I will start with interstate waste. Senator Coats 
has made the issue of controlling the interstate movement of MSW one of his high- 
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est priorities since he first entered the Senate 8 years ago. I sympathize with the 
plight of the importing States. I know that the concerns of importing States are 
heightened due to the planned closure of New York City’s Fresh Kills landfill in 
2001. This facility currently accepts 13,000 tons per day of trash, or about 4 million 
tons per year. 

Once again in this Congress, as in the last Congress, I have made the passage 
of interstate waste legislation one of my highest priorities. I once again will work 
with Senator Coats and other Senators from both importing States and exporting 
States to try to reach an accommodation between the respective needs of both 
groups. 

Though I have not introduced a bill on this issue, I believe that last year’s bill 
remains a very viable compromise on interstate waste. That bill, S. 534, passed out 
of this committee unanimously in 1995 and passed the Senate in May 1995, on a 
vote of 94-6. Language identical to S. 634 again passed the Senate by unanimous 
consent in July 1996 as an amendment to the fiscal year 1997 Energy and Water 
Appropriations bill. As we all know, that provision was dropped in the conference 
on that bill. 

As we start anew on resolving the interstate waste issue, I would strongly caution 
anyone who seeks to “better the deal” from what we passed twice in the last Con- 
gress on interstate waste. I will oppose legislation that tilts the scales too heavily 
in favor of the importing States at the expense of exporting States, like my own 
State of Rhode Island. 

One of the most problematic provisions to “strengthen” the bill, from the import- 
ing States’ perspective, is the so-called “presumptive ban.” This would create a stat- 
utory presumption against the lawful shipment of MSW across State lines. Let me 
be clear on this issue: a presumptive ban is unacceptable and goes too far to restrict 
the free movement of commerce among the States. 

The Commerce Clause of the Constitution came about because of the need to 
check local jealousies in matters of protecting home markets. I believe that when 
we legislate to restrict free movement of commerce in a national market, we should 
tread very lightly. The creation of a “presumption” against commerce is probably the 
most severe restraint on free movement we could impose short of an outright ban. 
This means the “default” position is closed borders and no movement. 

I believe this is precisely backwards — any “default” position should allow free 
movement unless the importing State acts. A presumptive ban is far more than is 
needed by importing States to address the problems they now face due to unpredict- 
able waste imports. More importantly, it is far too great a limitation to place on free 
movement of commerce. I agree the States should have the right to say “no” to im- 
ports but a presumptive ban goes too far. 

The resolution of the flow control problem also directly implicates the commerce 
power. Federal legislation granting States or local governments the power to impose 
flow control would grant State or local governments the power to create local waste 
monopolies. Flow control proponents argue that the Supreme Court decision in the 
1994 Carbone case places at risk their facilities, solid waste management programs, 
and credit. 

In the Carbone opinion. Justice Kennedy, writing for the majority, reminds us 
that “The central rationale for the rule against discrimination is to prohibit State 
or municipal laws whose object is local economic protectionism, laws that would ex- 
cite those jealousies and retaliatory measures the Constitution was designed to pre- 
vent.” Justice O’Connor, in her concurring opinion, reminds us that the Constitution 
leaves it within Congress’ power to impose legislation that alters the preference for 
free movement of articles in commerce. 

In the last Congress, our bill, S. 634, contained a title on flow control. The original 
philosophy on flow control was twofold. First, we sought to protect State and local 
officials who, prior to Carbone, assumed their flow control laws were constitutional 
and issued bonds based on that erroneous assumption. Second, we imposed a sunset 
provision that eliminated flow control when the bonds were paid off or at the end 
of a facilities useful life, but in any case not longer than 30 years after passage. 

We deviated from this fairly clear-cut starting point as members sought to protect 
facilities or systems in their States that fell outside the definitions. From our start- 
ing point, we layered on protection for additional facilities or systems in markup, 
between markup and floor consideration, and finally during floor consideration. 
There were still Senators with unsatisfied needs at final passage who would have 
sought further expansion in conference. At the end of that process, the original nar- 
row intent of S. 534 was all but lost to well-intentioned efforts to protect local eco- 
nomic interests. 

Two more years have passed since we approved S. 534’s flow control provisions. 
We are now 3 years removed from the Carbone decision. I believe it is time to reex- 
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amine the issue of flow control in light of the experience of the last 3 years to deter- 
mine if the legislation is still needed and what the proper scope of any legislation 
should be. 

The flow control panel today will reveal that there are two compelling and com- 
peting local interests at stake, in addition to the national interest on regulating 
interstate commerce. State and local flow control laws were widely used until 
Carbone as a tool to guarantee that projected amounts of waste and revenues would 
be received at a waste management facility. The revenue is used to pay off the 
bonds that financed construction of the facility. Revenues are also used for other re- 
lated purposes like funding recycling programs or household hazardous waste collec- 
tion programs. In some cases, the bonds were issued on an assumption that flow 
control was constitutional, even though that assumption turned out to be wrong. 

The competing local interest is that waste disposal is cheaper under a competitive 
system than it is under a government-created monopoly. Reimposition of flow con- 
trol, in the view of these parties, amounts to a hidden teix on those that are forced 
to dispose at a facility charging above-market rates. 

Since the Carbone decision, CRS reports that 18 MSW bond issues have been 
downgraded. Fifteen of these downgrades occurred in the first 12 months after the 
Carbone decision, and relatively few have occurred in the 2 years since we last took 
testimony on this subject. Testimony received from Standard & Poor’s, which rates 
approximately 40 percent of the MSW bond issues, states that: 

The downgrades that have occurred are a result of increased competitive 
pressure which has led to an overall decline in credit quality. These ratings 
are not solely based on the absence of Federal flow control. However, in all 
four cases [of ratings downgrades], the high fixed costs associated with 
waste-to-energy facilities have limited financial flexibility and resulted in 
high tipping fees which are above those of alternative disposal facilities. 

If we are going to take the dramatic step of granting Federal permission for the 
creation of local trash monopolies that burden interstate commerce, I want to be 
sure that we are fixing an acute current problem. I also want to be sure that the 
cure is not worse than the problem we seek to solve. 

Justice Kennedy wrote in Carbone: “The Commerce Clause presumes a national 
market free from local legislation that discriminates in favor of local interests.” I 
agree. I said 2 years ago in my opening statement that “I will tread cautiously with 
respect to interfering in the waste market.” This is still my view. 

Senator Chafee. Senator Lautenberg, do you have a statement? 

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG, 
U.S. SENATOR FROM THE STATE OF NEW JERSEY 

Senator Lautenberg. Yes, Mr. Chairman. 

This is a subject that’s had great interest in the State of New 
Jersey. Mr. Chairman, I in the last Congress, once the Supreme 
Court declared in the Carbone decision that flow control laws were 
unconstitutional, this committee passed, and the Senate approved, 
an amended bill to grandfather State flow control systems and to 
allow Governors to restrict the transportation of trash into their 
States. 

However, despite efforts by a unified New Jersey delegation, the 
House failed to act. In the face of this gridlock. States and commu- 
nities across our country have tried to adjust to the new post- 
Carbone reality. As more time has passed, and governments have 
modified their policies, the issues facing the Congress have evolved 
significantly and are now very different than those that existed in 
the last Congress. 

In the past, I even led filibuster in the Senate to allow New Jer- 
sey and other States to transport municipal solid waste across 
State lines, at least until we could achieve self-sufficiency. At the 
same time, after the Carbone decision, I insisted that should Con- 
gress ^ant States the right to restrict interstate transport of 
waste, it should also grandfather existing flow control systems that 
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New Jersey and other States established to provide for adequate 
intra-State disposal. 

Now, given what’s happened in the real world in the past 2 
years, these debates seem somewhat stale. In the absence of any 
definitive Congressional action, communities in many States that 
have flow control are now taking advantage of a more competitive, 
free market system. 

In New Jersey, the situation has been a little more complicated. 
A Federal court in the State declared the State’s flow control sys- 
tem unconstitutional pursuant to Carbone, but stayed its decision 
for 2 years, in anticipation of congressional action. 

Yet despite the stay keeping flow control in effect, there has been 
considerable leakage, as we say, out of the State. Many inciner- 
ators and landfills have lowered their tipping fees and prices have 
gone down for consumers. Mr. Chairman, communities in New Jer- 
sey are trying to adjust to the Carbone decision. The genie, how- 
ever, is out of the bottle. The possibility of reinstating flow control 
in 1997 may have a very different impact than the question we 
faced in 1994 and early 1995. 

In many places, the reinstatement of flow control would mean 
that waste disposal costs would increase for consumers. A free mar- 
ketplace is bringing benefits to local communities. At the same 
time, the situation is putting many disposal facilities dependent on 
flow control into financial difficulty and we can’t ignore that fact, 
either. 

Meanwhile, Governors and Senators continue to argue the case 
for interstate restrictions on waste transport. The cross currents in 
this debate will be reflected in the testimony of our witnesses 
today. I understand our colleagues. Senator Levin and Senator 
Coats, remain committed to restrictions on interstate waste trans- 
port, although these restrictions seem in my view to have no solid 
economic or environmental rationale. 

Two of my colleagues from New Jersey, who are here now. Con- 
gressman Pascrell and Congressman Franks, reflect the dilemmas 
in our State. Mr. Pascrell, a Democrat, and former mayor, supports 
the free market, because he has seen the benefits it’s brought to 
his city. Mr. Franks, Republican, supports a regulated intra-state 
market, because his district has facilities built under the flow con- 
trol regime. 

I recognize the validity of both of their concerns, and we’ll listen 
to the debate with interest while reserving judgment. The public 
policy decision we make or fail to make will have significant long- 
term ramifications. 

I look forward to today’s testimony to help clarify the situation. 
I thank you, Mr. Chairman. 

Senator Chafee. Thank you. As I mentioned before Senator Bau- 
cus and Senator Reid arrived, I am anxious to move along. We’ve 
got quite a few witnesses here. I’d like to, if anybody has an open- 
ing statement, we certainly look forward to have it put in the 
record. Senator Reid, do you have any comments? 
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OPENING STATEMENT OF HON. HARRY REID, U.S. SENATOR 
FROM THE STATE OF NEVADA 

Senator Reid. I’ll follow the admonition of the chair. I am here 
for a number of reasons. One, I’m a member of the committee. And 
Mr. Chairman, also, I have followed the travails of Senator Coats 
over the years. And I wanted to have a first row seat to watch his 
performance here today. 

[Laughter.] 

Senator Chafee. Well, he’s had a lot of experience at it. 

Senator Baucus. 

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR 
FROM THE STATE OF MONTANA 

Senator Baucus. I have a statement, Mr. Chairman. And I do so, 
Mr. Chairman, because this is such an important matter, and one 
that I’ve been involved with for many years, in fact, three or four 
Congresses. And I just think it’s time, frankly, we get this matter 
behind us so that we can show Congress actually can do something. 

Senator Chafee. Well, as you know, we passed it here. It’s the 
House that didn’t pass it. 

Senator Baucus. That remains another subject, Mr. Chairman, 
which I will not, in deference to you, get into at this moment. 

But it is time we finally get this passed through both Houses of 
Congress and the conference report adopted by both Houses. 

Mr. Chairman, it’s a very simple issue. Boiled down to its es- 
sence, the question is, should a State, should a local community — 
I’m speaking now of the interstate transport of garbage, not flow 
control — have the right to say “no” to garbage being transported 
from some other State into that State. That’s the central question. 

I believe the answer to that question should be yes, that it is ir- 
responsible for a community, a State, to ship that State’s garbage 
out of State. It’s just a variation of the “not in my backyard” syn- 
drome. It’s that simple. We want to encourage communities to recy- 
cle, take care of their own garbage. We also want to allow commu- 
nities to say “no” to the transportation of garbage into their own 
State. It’s just a very simple matter. 

I know there are some equities back and forth, because some 
companies want to transport garbage, and we have different popu- 
lation densities in different parts of the country. 

But the bill that I introduced on this subject yesterday goes a 
long way toward resolving that balance. I hope, Mr. Chairman, we 
can finally get this issue behind us after all these years. It will also 
deal with flow control, which is a little bit more contentious, and 
a little bit more difficult to deal with. 

But with respect to the garbage issue, I just very much hope that 
finally, both Houses can pass a bill, and the conference report is 
adopted by both Houses. 

[The prepared statement of Senator Baucus follows:] 

Statement of Hon. Max Baucus, U.S. Senator from the State of Montana 

Mr. Chairman. Thank you for holding this hearing on the question of interstate 
garbage shipments. 

I regard this as a very simple question. Should a State, or a town, have the right 
to decide whether it wants to host a big garbage dump for waste from other States? 
Or should States and towns have nothing to say about it? 
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To me the answer is simple. People should have the right to say “no.” And we 
need to give them that right. 

Many States are looking to put their garbage somewhere else. In New York, for 
instance, the closing of the Fresh Kills landfill means that some 5 million tons of 
garbage each year needs a new home. The State can take only a fraction of that 
waste. So the rest, about 4 million tons a year, has to go out-of-state. To Pennsyl- 
vania, New Jersey, Ohio or beyond. 

Now I want to single out New York. Many other great cities have similar troubles. 
For example, a few years ago Miles City, Montana faced the prospect of becoming 
a dumping ground for Minneapolis trash. The 5,000 citizens of Miles City had no 
say at all in whether a “mega-landfill” would go up right in their back yards to take 
care of garbage from a city nearly eight hundred miles away. 

Trash disposal is tough. But simply dumping one city’s garbage problems on 
unsuspecting, perhaps unwilling towns hundreds of miles away is wrong. It is un- 
fair. Every town in America should have the right to say “No.” 

But as my colleagues know, they don’t have that right. State laws restricting out- 
of-state garbage have consistently been overturned in court as a violation of the 
Commerce Clause of the Constitution. So we need a national law to preserve this 
basic part of self-determination — the right to decide whether or not a community 
wants to accept out-of-state garbage. 

I’ve introduced a bill which I think achieves that objective. But it also strikes a 
balance. It will work for every community, in every State. It is very similar to the 
bill the Senate and House nearly passed about 3 years ago. 

I hope that following this hearing, the committee will have a business meeting 
to consider my bill. We need to get moving on this issue. 

Mr. Chairman, that is why I thank you for holding this hearing. And let’s get to 
work. 

Senator Chafee. Thank you, Senator Baucus. 

Senator Boxer’s statement will be placed in the record. 

[The prepared statement of Senator Boxer follows:] 

Statement of Hon. Barbara Boxer, U.S. Senator from the 
State of California 

Mr. Chairman, thank you for calling this hearing today to revive this important 
discussion concerning disposal of our nations’ waste. 

As you know. Congress has come very close in the last few years to passing inter- 
state waste and flow control legislation. I am hopeful that with your leadership, we 
will be able to act quickly to finally resolve these issues which have caused much 
unnecessary litigation and economic hardship throughout the nation. 

In my State of California, counties are required to meet aggressive recycling and 
waste reduction goals — there was a 25% reduction by the beginning of the 1995 and 
there must be a 50% reduction by the turn of the century. To meet these ambitious 
goals, California counties must aggressively manage their municipal solid waste. 

However, California communities do not use flow control authority to do this. In- 
stead, they rely on contracts with private waste companies to ensure that their gar- 
bage goes to a designated recycling plant or other waste facility. They also believe 
that the Supreme Court’s decision in Carbone v. Clarkstown does not restrict such 
contracts. 

Many California counties have contacted me to voice their concern about potential 
impacts Federal legislation may have on their ability to meet the State’s solid waste 
goals. They fear that the bill will unintentionally restrict their ability to employ con- 
tractual agreements to direct waste to particular waste facilities. 

As you may recall, I was unable to support final passage of legislation introduced 
last session. The legislation did not adequately address the needs of many California 
cities and counties which have incurred debt in order to achieve California’s ambi- 
tious integrated waste management requirements. 

I intend to follow this issue closely and will work to preserve the ability of Califor- 
nia’s counties to meet their waste management responsibilities. 

Thank you again, Mr. Chairman and Senator Baucus, for the hard work that you 
have put into resolving these complex waste questions. I welcome our witnesses 
today, and look forward to hearing their testimony. 

Senator Chafee. Now we have a distinguished group before us, 
and I would ask Senator Coats if he would please proceed. 
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STATEMENT OF HON. DAN COATS, U.S. SENATOR FROM THE 
STATE OF INDIANA 

Senator Coats. Mr. Chairman, thank you very much. I very 
much appreciate the opportunity to testify this morning. 

This is not an issue new to anybody on this panel, and certainly 
not new to those of us down here at the witness panel. Many, many 
States are affected by this matter. It’s an important issue to my 
State, as members of the panel know, it’s something I addressed 
attention to very early in my Senate career. We’ve had some inter- 
esting battles over the years to try to finalize this legislation. 

The irony is that we have worked through a number of difficult 
issues and come to a bipartisan, in fact overwhelming consensus 
here in the Senate, in terms of how we ought to proceed. There’s 
been give and take on both sides. That’s part of the legislative proc- 
ess. Nobody got exactly what they wanted. But we were able to 
forge compromises, and I think, workable legislation in the past, 
and I see no reason why we can’t do that again. 

I agree with Senator Baucus in saying that enough is enough, 
let’s get this thing done and prove that we can actually address an 
issue that’s important to an awful lot of people and an awful lot 
of State authorities across the country. 

Now, there’s fresh impetus, I guess, and I’ll use a pun, fresh im- 
petus for us to move because of the announcement by the city of 
New York that they’re going to be closing the Fresh ffills landfill. 
That has immense implications for all individuals outside of New 
York, particularly those States and areas most close to it. The 
State of New York has had an 87 percent decline in landfills since 
1986. So their capacity to receive an extraordinary amount of vol- 
ume, it’s going to be about 13,000 tons of solid waste per day, when 
they close Fresh Kills, the capacity of these out of New York City 
receiving sites to absorb this kind of volume just doesn’t exist. 
We’re talking figures approaching 5 million tons of garbage on an 
annual basis. 

My State, like others, continues to be impacted adversely by out- 
of-state trash. We’ve been a net importer of waste for over 6 years. 
Last year we received the largest amount of out-of-state trash, over 
1.8 million tons, of any year of those six. But until the Congress 
acts and passes legislation, as we all know, there’s nothing that we 
can do about it in terms of placing reasonable restraints and re- 
strictions on how that trash comes into our State. 

Last year, as I said, we passed, we enacted legislation in the 
Senate. We came close, but close doesn’t count. We’re now moving 
into a new Congress with a new major threat facing us with the 
closing of Fresh Kills landfill. Appropriately named, I guess, Fresh 
Kills. The problem is, by the time the waste gets to Indiana, it’s 
not fresh. And it creates a problem for us. 

We had 94 Senators support the legislation that this committee 
drafted last year. I want to thank the Chairman and thank the 
ranking member and thank the members of the panel for working 
expeditiously last year to forge a compromise piece of legislation 
that earned the support of 96 Senators. I also want to thank the 
Chairman for his expeditious scheduling of this issue in this Con- 
gress, and his willingness to move forward to, once again, put in 
place legislation that can address the problem. 
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I’ve reintroduced legislation. I’ve made some modest modifica- 
tions in response to inquiries we’ve had from Governors and from 
importing States in terms of things they think they need in this 
legislation. I’m more than happy to work with the committee in 
trying to forge a consensus on how we should move forward. 

My colleagues, Senator Specter and Senator Levin, really rep- 
resent a great number of Senators from importing States that want 
to work with us in this regard. 

Finally, with respect to flow control, let me just state that has 
not been a major concern of mine. I wanted to address the solid 
waste issue just on the matter of solid waste. I understand that 
flow control is an issue that is related to this, and we forged a com- 
promise on that last year. Hopefully, we can address the concerns 
that Senator Lautenberg and that other States raised relative to 
flow control and the changes, some of them court ordered changes, 
that have taken place in the last 2 years. 

Let me finally state that as I conclude my remarks, I am not ar- 
guing for an outright ban on all waste shipments between States. 
There are examples of effective and efficient cross border waste 
management. 

However, we must give States a role in making waste manage- 
ment decisions. Because without congressional authority, we will 
be unable to even sit at the table to state our case for determining 
our own environmental destiny relative to our ability to dispose of 
trash. There are many States and many communities that can and 
want to make arrangements with out-of-state haulers. I think 
that’s appropriate. 

I also think it’s appropriate, however, that a State have the abil- 
ity to put some reasonable regulations on there so that it can en- 
sure that its own waste disposal needs are not overwhelmed by un- 
wanted imports from out of State. 

Again, I commend the committee for taking expeditious action on 
this, and I look forward to working with you in the days ahead, 
hopefully not years ahead, but days ahead, as we move forward on 
this legislation. 

Thank you, Mr. Chairman. 

Senator Chafee. Thank you. Senator Coats. I just want to briefly 
say, yes, we want to move forward on this, as I told you when you 
and I have had conversations. From what you said, you support 
what we did last year, indeed, you voted for it. But obviously, you 
could have voted for it, and still had some reservations. But that 
S. 534, you still support. 

Senator Coats. Well, I do. I would like to work with the commit- 
tee, I think it provides the foundation for how we proceed this year. 
We work, obviously no one was 100 percent satisfied with that leg- 
islation, because it tried to bring together two competing needs. 

I have in the meantime, as I stated, heard from a number of 
Governors and States relative to issues that they would like us to 
address. I don’t think they are issues that can’t be worked on. I 
would like to present those to the committee. I could detail those 
for you if you want, but I’m happy to work with your staff and give 
that information to you. 

There are some modest changes that I think are important to im- 
porting States that we can incorporate in this bill without jeopard- 
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izing the support from the importing States. I know they have 
some concerns on flow control changes, and I think we can just put 
them all in play and work on a new bill that brings these minor 
modiflcations, but essentially preserves what we did last Congress. 

Senator Chafee. Thank you. What I’d like to do, if you can stay. 
Senator, for a few minutes, what’s your situation? 

Senator Coats. Well, we have a closed Intelligence hearing rel- 
ative to the Lake situation at 10 o’clock that all of us, it’s sort of 
a command performance that we’ve been asked to attend. 

Senator Chafee. That may be moot. 

Senator Coats. Well, I thought it was moot, and I was just given 
a note that it’s 

Senator Chafee. Does anybody have a question of Senator 
Coats? 

[No response.] 

Senator Chafee. All right, thank you. Senator. 

Senator Specter. 

STATEMENT OF HON. ARLEN SPECTER, U.S. SENATOR FROM 
THE COMMONWEALTH OF PENNSYLVANIA 

Senator Specter. Thank you very much, Mr. Chairman. I appre- 
ciate an opportunity to appear here this morning to set forth my 
views and I know my full statement will be made a part of the 
record, I will summarize it. 

I think that when Senator Coats says the garbage doesn’t smell 
very good by the time it gets to Indiana, he vastly understates the 
issue. It doesn’t smell very good ever. It’s a long way from New Jer- 
sey to Indiana, but it goes through Pennsylvania and New York, 
and then he stops, as Senator Coats points out. But I recollect 
more than a decade ago, the garbage trucks piled up outside of the 
highways in Scranton when my late colleague Senator Heinz and 
I first started to move on this issue. 

I’m very hopeful that we will get this legislation passed early in 
the Senate, try to get our colleagues in the House to move ahead 
on it as well. We came within a hair’s breadth of having it done 
in 1994. I remember the day very well, without getting into too 
many of the particulars, we were practically in agreement in the 
Senate cloakroom. I went to catch the train, confident that the ar- 
rangement had been worked out, and got a recall message and 
came back to the Senate cloakroom. It did not work out. 

It is a matter which requires our attention. Because the Supreme 
Court of the United States has said that on constitutional grounds, 
the States may not control interstate commerce. So it’s up to the 
Congress. We have the authority to do it. And we really should act 
on that. 

The situation in Pennsylvania is a very serious one. Wherever I 
travel, I hear objections on it. In 1993, we had some 3.9 million 
tons of out-of-state municipal and solid waste. It rose to 4.3 in 1994 
and 5.2 in 1995, and a record 6.3 in 1996. 

Senator Reid. Six point three what? 

Senator Specter. Six point three million tons. 

Senator Reid. Did you get any? 

Senator Coats. There’s still some left over for Indiana, even after 
the 6.3 million tons. 
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Senator Specter. Pennsylvania is a large State, Senator Reid. 

The issue of flow control is a difficult one. We have competing 
interests there. My sense is that we worked it out about as well 
as we can, although there may be some issues which need to be re- 
visited. The bill that we passed in the 104th Congress has a com- 
promise set of ingredients that allowed a Governor to unilaterally 
freeze out-of-state waste in 1993 levels at landfills and incinerators 
that receive waste in 1993. It included an important State ratchet 
providing that a Governor could 

Senator Chafee. Senator, you’re discussing last year’s bill? 

Senator Specter. Right. Just the highlights of it, including an 
important State ratchet providing that a Governor could restrict 
waste imported for any one State in excess of 1.4 million tons in 
1996, down to 550,000 tons in 2002 and thereafter, providing a con- 
crete incentive for the large exporting States to get a handle on 
their solid waste management immediately. 

I thank the chair and the committee for scheduling an early 
hearing, and am hopeful we can move ahead. Right now, we do 
have floor time in the Senate where we could take it up and per- 
haps at some leisure. We don’t have the leisure later on, when we 
have tight time agreements, but have the kind of debate if we need 
it to move ahead and pass the legislation. 

I thank the chair and the members for listening. 

Senator Lautenberg. Before we — I recognize Senator Coats has 
time constraints. 

Senator Coats. Well, Senator Baucus just gave me a note saying 
it was canceled. I just had a note 5 minutes before saying it was 
on. 

Senator Baucus. I just checked about 2 minutes ago. 

Senator Coats. I think your information is more current than 
mine, so I have a little time here. 

Senator Chafee. So you can stay. Senator. 

Senator Specter. Mr. Chairman, I’m going to have to ask to be 
excused. 

Senator Chafee. Let me just ask you one question before you go. 
Senator Specter. First, Pennsylvania is the largest single importing 
State in the country, which you’re aware of. You’ve got a lot of 
stake in this, obviously. 

Second, from your comments, I gather that you are, yes, you’d 
like changes if they could be made, but I take it you would find 
S. 534, which we did last year, acceptable? 

Senator Specter. I would, Mr. Chairman. I think there can al- 
ways be improvements. And like Senator Coats, I am contacted by 
very many people who have a lot of changes. But I think the time 
has come to act if we’re to really address this issue. 

Senator Chaeee. Yes, we recognize every change you do roils up 
somebody on the other side. 

Senator Specter. And it passed by big numbers, and it accom- 
modated most of the interests of most of the States. 

Senator Chaeee. I thought so, likewise. The Senator has to go. 
Does anybody have a question? 

Senator Lautenberg. I would just like to note, if I might, Mr. 
Chairman, about the dilemma that we face here, as we look at the 
possibilities of legislation. Pennsylvania, for instance, ships out 
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800,000 tons, and many of our States have the same exact param- 
eter, where some comes in and some goes out. Of course, the num- 
ber of import, of tons imported to Pennsylvania are substantially 
larger. But this is a problem that doesn’t get easily solved. 

I would ask either one of you, if your Governor had the right to 
tell the owner of a licensed landfill that he could no longer accept 
out-of-state garbage, might that look like takings under the view 
of many here, when property is condemned to eliminate economic 
opportunity in association with that property, if it meets all the 
tests, zoning, etc.? 

Senator Coats. Well, I’ll start with that, and then let my col- 
leagues address it also. If we want to have a situation in this coun- 
try where no State has the right to address matters that degrade 
its environment, and just simply absolutely leave it to the free 
market, then we might as well cancel the Clean Air Act. We might 
as well cancel all environmental rules on the books that give any 
kind of State authority and power to make reasonable restraints 
against the free market system in the interest of improving their 
environment. 

We see this as a major environmental issue in the State of Indi- 
ana. Our State legislature passed and the Governor signed legisla- 
tion that put us on one of the most progressive courses of dealing 
with our environmental laws in Indiana of any State in the Union. 
We have an aggressive set of legislation and laws that require recy- 
cling, that require waste reduction. We’ve taken responsibility for 
our own environmental future. 

Yet all of that effort is overwhelmed if we have no say whatso- 
ever in the amount of material that in effect overwhelms our abil- 
ity to control our own environmental destiny. As I said in my state- 
ment, we’re not stating that we are placing an outright ban on out- 
of-state waste. That’s where I started the legislation, and I think 
I’ve come a long way since then. 

We are allowing States and communities to enter into arm’s- 
length transactions in terms of arrangements to receive waste for 
economic benefit. But we’re simply saying that, the State has to 
have some ability to say, to put reasonable restrictions on that 
when it overwhelms the local area, or the State’s effort to control, 
to even have the capacity for its own waste. 

Senator Specter. If I may respond briefly, I note Senator Lau- 
tenberg’s comment about Pennsylvania shipping out a little over 
800,000 tons, which is a very small amount compared to the more 
than 6 million which came in last year. We have this long, un- 
guarded border between Pennsylvania and New Jersey. I hope we 
can retain it, passage over the Ben Franklin Bridge, for example. 

On the issue of a taking, I do not think we run into a constitu- 
tional problem of taking property without due process of law under 
the fifth amendment. There are many regulations which are much 
more stringent than this which could confront taking property. I 
think this is a reasonable regulation. The Congress does have the 
authority to restrict interstate commerce, in a sense, every time 
you impose a restriction there might be considered to be some tak- 
ing of somebody’s rights or somebody’s property. 

But I think that the kind of legislation we passed in the 104th 
Congress would pass Constitutional muster easily. 



12 


Senator Lautenberg. Well, I would for just a minute more like 
to pursue something that Senator Coats and I have kind of argued 
this question in the past. I once threatened to send out notices to 
all of our colleges and our high schools where the players, possible 
football players, and many of them were really great, were re- 
cruited for Notre Dame and otherwise, and I said, don’t go there, 
because they’re only going to insult you. But I think we’re past that 
stage now, of the portrayal of the fat guy from New Jersey with 
a cigar, saying, we’re going to dump on 

Senator Specter. Oh, don’t abandon that threat. Senator Lau- 
tenberg — 

[Laughter.] 

Senator Lautenberg. I’m going to give you a little 

Senator Coats. That commercial won awards. 

Senator Chafee. Let’s move on with this. 

Senator Specter. If you want to reopen that issue. I’m happy to 
do so. Because it makes great 

Senator Chafee. No, I don’t think we want to reopen anything 
like that. 

Senator Specter [continuing]. Theater, but it doesn’t make good 
legislation. 

Senator Lautenberg. Mr. Chairman, if I might make this point. 
We are the beneficiary, let me reverse that, the recipient, of tons 
of contamination from Indiana and other States west. When you 
say, when you raise the question, and it’s a legitimate question to 
be raised, but the answer is a little bit, I think, more obscure than 
a yes or no. Does a State have a right to block contamination that 
comes from another place to its shores, or to its boundaries. 

I say, OK, let’s start with Indiana and New Jersey, and erect the 
kind of facilities that doesn’t have that stuff going up in the air and 
falling down all over our place, no matter what we do to protect 
ourselves. 

The point I make, and I think this is a critical one, in your state- 
ment about if no State has the right to protect itself, we get to the 
fundamental question about whether or not we are a federation, we 
are a Nation of States, each of whom has some obligation to the 
other. If we can’t work on that basis, heaven forbid. Because I can 
see New Jersey saying to the trucks that pour across our State 
from Pennsylvania carrying coal and saying, stay out of here, get 
rid of your coal some other way. Or other States sending cargo out 
through our ports, or again, Indiana contributing very substantial 
amounts of contamination through smoke-stacks that dump pollu- 
tion on our State. 

So you have a problem. Senator Coats. It’s not one that can be 
easily resolved by saying, OK, let’s just cut it off in one part and 
accept the others. 

By the way, as a reminder. I’m sure you’re aware of this, I looked 
at the source of the waste that comes to your State: 79 percent 
from Illinois, 12 percent from Kentucky, 7 percent from Ohio, 2 
percent from Michigan. There’s hardly any that comes from our 
area to your State. 

So we don’t have a direct argument on this, but we do have a 
very important disagreement. 
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Senator Coats. Well, Senator, when this issue started, we had 
a very direct argument, because most of our waste was coming 
from New Jersey. I’m proud of the fact that by raising my voice 
and providing legislation in the Senate, which we were able to stop, 
we were able to convince New Jersey that Indiana shouldn’t be the 
repository of your solid waste. You found other States to dump it 
in, and we’re pleased that you’re not coming to Indiana with that 
waste. 

As far as the contamination from electric coal-fired generating 
plants, you and I both voted for the Clean Air Act, which placed 
extraordinary financial burden on the industries of Indiana and the 
taxpayers of Indiana. But both Senator Lugar and I supported that 
effort, against considerable public opposition within our State. Be- 
cause we knew rates were going to go up. 

All in an effort, based on somewhat sketchy scientific information 
and since confirmed that perhaps that wasn’t the problem with 
acid rain. Nevertheless, we thought it was an appropriate thing to 
do to help preserve the environment in a way that you and I both 
want to preserve it. It was at considerable cost to our State, and 
I would put up the amount of money that our State, our taxpayers 
have spent to clean up the environment against what New Jersey 
has done with its solid waste, and match you easily on that one. 

So I think we’ve done our share. But frankly, Mr. Chairman, just 
in conclusion here, we don’t solve this problem by dredging up old 
issues. If we’re going to get back into a tit-for-tat, as we were 6 or 
8 years ago, when we were promised that all New Jersey needed 
was a few years to clean up its act and then there wouldn’t be a 
problem, I can engage in that kind of back and forth. I think the 
constructive thing to do here is what I’ve suggested in my opening 
statement, and that’s put past issues and disputes behind us and 
move forward with consensus legislation, like we did in the last 
Congress. 

Senator Chafee. That’s what I’d like to do. I’d like to concentrate 
on the legislation that’s before us, the S. 534 from last year. And 
what suggestions we have, as that bill passed last year overwhelm- 
ingly. 

Now, we’ve been joined by two colleagues. As I mentioned before, 
we’ve had the two representatives from New Jersey here. We al- 
ways say when you’re waiting, you know when the pilot says thank 
you for your patience, that you’ve sat on the runway for 2 hours. 
I haven’t had any patience at all. But I get thanked for it. So I 
want to thank you both for your patience here. 

Senator Smith, do you have any comments? 

Senator Smith. Have the witnesses spoken? 

Senator Chafee. No, they have not. 

Senator Smith. Well, I have a statement that I’d like to make, 
but I’ll be happy to defer to hearing the witnesses, and then I’ll 
make it. 

Senator Chafee. All right. 

Senator Sessions. 

Senator Sessions. Mr. Chairman, I have a statement for the 
record. I’m interested in listening to the panel. 

Senator Chafee. All right, fine. 

[The prepared statement of Senator Sessions follows.] 
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Statement of Hon. Jeff Sessions, U.S. Senator from the State of Alabama 

I would like to thank the chairman of this committee, Senator Chafee for holding 
this hearing today to consider the issues of interstate waste and flow control. 

I support the free market system and the efficiency, lower costs and other benefits 
competition brings to the marketplace. The movement of trash should not be an ex- 
ception so long as the methods of disposal comply with the latest regulations regard- 
ing protection of the environment. 

It appears to me that prior arrangements for limited flow control by communities 
who have invested their funds to build state-of-the-art waste to energy plants and 
environmentally sound landfills could be legitimate exceptions to this rule. Flow 
control authority was believed to be legal prior to the Supreme court case of 
Carbone v. Town of Clarkstown made on May 16, 1994, which held certain flow con- 
trol authority to be unconstitutional. The real problem is that the decision threatens 
the ability of communities to repay bonds issued to fund their solid waste projects. 

If the flow of trash needed to raise revenues to support the bond debt of a facility 
drops, then the community becomes responsible for paying the difference. This is a 
serious question and it requires careful thought. I look forward to hearing from the 
witnesses today as we discuss what can be done to deal with this situation. 

The Huntsville Alabama Waste Authority has over $120 million in outstanding 
debt because of the investment made in its state-of-the-art waste to energy facility. 
Bonds were issued for the financing of this facility before the Carbone decision was 
rendered by the Supreme Court and the plan relied on flow control authority by 
Huntsville to provide revenues to finance the facility. 

The city of Huntsville believed flow control authority to be legal at the time when 
they agreed to enter into a contract with the Waste Authority to provide the new 
facility with a steady stream of trash to support itself. Without the ability to con- 
tinue compliance with the contract to haul trash to this facility, the project will 
probably fail and the income necessary to retire the bonds will not exist. In any 
event, it will be the people of Huntsville who will pay if we do not enact limited 
flow control authority “grandfathering” protection to help those communities who re- 
lied on it to finance their solid waste projects. 

I look forward to hearing from the witnesses today as we look for a reasonable 
approach to solving this problem, fostering competition while at the same time pro- 
tecting those communities who made sound decisions to control their waste and took 
on debt based on their most current interpretation of the law. 

Senator Chafee. Now, Senator Levin. 

STATEMENT OF HON. CARL LEVIN, U.S. SENATOR FROM THE 
STATE OF MICHIGAN 

Senator Levin. Thank you, Mr. Chairman. 

Just very briefly, I want to come and give my very strong sup- 
port to legislation to give State and local governments authority to 
regulate flow of solid waste into and out of their jurisdictions. I re- 
member when I was in local government, for 8 years, how excruci- 
atingly difficult it was to make siting decisions and to make deter- 
minations as to where we would dispose of waste, how we would 
dispose of waste, and so forth. 

It seems to me, once we have a planning process and a decision- 
making process like that, made by local government, with all the 
difficulty and complexity involved therein, that we should not ig- 
nore it and not override it totally, but indeed, allow States and 
local governments to have a say in determining the flow in and the 
flow out of waste. Otherwise, it is almost impossible to issue bonds 
for facilities relative to disposal of waste. It is really very difficult 
if not impossible to get local governments to make siting decisions 
for the disposal of waste. 

The other day, we had a site in my home State, which announced 
a decision to receive 500,000 tons of trash annually from Canada. 
Now, Canada is a pretty big place. And the idea that we would 
take a community that has made very difficult decisions in terms 



15 


of waste disposal to suddenly have a private contract entered into 
with a company in Canada to bring a large amount, at least rel- 
ative to that site and to that particular area, of waste from Canada 
into my home State, ignores any fair treatment of local government 
and State government in the control of their own environment. 

So I would hope that we would promptly take up a bill which 
would permit reasonable controls. Simple price competition is not 
going to drive good planning in this area of public activity. I think 
that it’s so long overdue that we allow State and local governments 
back into this arena that I would hope this committee would ac- 
tively participate in making that happen. 

Finally, in answer to Senator Lautenberg’s question about 
takings, I think it’s quite clear from the Supreme Court opinions 
that these activities would not be considered takings, or else the 
Supreme Court would not have suggested, either impliedly or ex- 
plicitly that Congress could authorize State and local governments 
to have this kind of a role. I don’t think they would either by impli- 
cation or explicitly have reached that conclusion if there were a 
taking involved. 

So I would think those Supreme Court opinions, which give Con- 
gress the role which we’re now exploring, do give us the green 
light. Before my red light goes on. I’ll simply thank the committee 
for allowing us to testify and for hopefully giving some impetus to 
legislation that is long overdue, so that our State and local govern- 
ments are not treated unfairly and in a high-handed way when it 
comes to the very, very important question of waste disposal. 

Thank you. 

Senator Chafee. Senator, you voted for final passage of S. 534 
in 1995. Should we come up with a bill similar to that, would you 
be supportive of it? 

Senator Levin. I would. I’d like to see some changes in it, as I 
think many of us would, that would be improvements from our per- 
spective. But the answer is yes, it would be an improvement over 
the present situation. 

Senator Chafee. All right. Do you have any questions of Senator 
Levin, Senator Lautenberg? 

Senator Lautenberg. No. 

Senator Chafee. All right, thank you very much. Senator. 

Senator Levin. Thank you all. 

Senator Chafee. Now we have two very distinguished members 
from the House here. Mr. Pascrell, why don’t you proceed. We’re 
glad you’re here. 

STATEMENT OF HON. BILL PASCRELL, JR., 

U.S. REPRESENTATIVE FROM THE STATE OF NEW JERSEY 

Mr. Pascrell. Thank you, Mr. Chairman. Good morning to you, 
and members of the committee, and to our senior Senator from 
New Jersey. I’m glad to be here with Congressman Franks. We’ve 
worked on, although we’re from different sides of the aisle on many 
issues when we were in the State legislature in New Jersey, we’ve 
agreed, we’ve disagreed, but we’ve always been civil. 

I want to thank you for giving me this opportunity. I look at this 
issue, Mr. Chairman, from two particular perspectives. No. 1, this 
is beyond any doubt to me a consumer issue. And No. 2, while we 
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debate in State legislatures and in the Congress of the United 
States, State or Federal mandates, I believe that this is an un- 
funded mandate which exists in the United States of America. It 
is not funded. 

I believe that flow control is a consumer issue. In this instance, 
the consumer is best served by a system of open competition which 
results in lower garbage disposal costs. 

Before I discuss why I’m opposed to flow control, I believe it is 
important for me to briefly comment on some background on how 
I came to adamantly oppose flow control. Prior to being elected to 
the Congress, I was an Assemblyman in New Jersey for 9 years. 
I served as Mayor of the third largest city for 7 years, Paterson, 
NJ. It was during my tenure as Mayor where I gained first-hand 
experience in paying for flow control. 

In 1995, the city of Paterson spent $11 million of its $137 million 
budget on waste disposal. This is roughly 13 percent of the munici- 
pal side of the budget. Then we had to send the waste to an incin- 
erator in neighboring Essex County. 

These precious dollars that funded this overpriced disposal might 
have otherwise supported additional fire protection, police, edu- 
cation. The city of Paterson in a lawsuit asserted that if it were al- 
lowed to pay market costs for disposal it would have saved approxi- 
mately between $169,000 and $233,000 per month. Due to waste 
flow control in our State, passed by our State, we have the highest 
disposal costs in the Nation. This is unacceptable. 

Prompted by these experiences and the U.S. Supreme Court’s de- 
cision, which held that flow control laws violate that constitution 
we live under, I, along with my former colleague, whom you will 
hear from later. Assemblyman and Mayor John Rooney, became 
the founding members in 1995 of the Mayor’s Task Force Against 
Flow Control. Two hundred and forty mayors out of the 530 some 
in the State of New Jersey joined us. 

We all agree that flow control costs our cities tens of millions of 
dollars each year, that flow control stifles the operation of the free 
market, and that at the end of the day, there is no reason that New 
Jerseyans should not enjoy the benefits of the free market and the 
operation of their solid waste system. 

I’m interested over the past few years of those who have pontifi- 
cated about open markets and free competition, except when it 
comes to certain issues. These issues impact upon local govern- 
ment. I believe that Tip O’Neill was correct: “all politics is local.” 

The simple goal of the task force was to ensure that municipali- 
ties have the right to send trash to the cheapest waste facility 
available. Mr. Chairman, the imposition of solid waste flow control 
is a flawed policy that benefits neither the consumer, the taxpayer, 
nor the general economy. The only beneficiaries are local govern- 
ment officials and county utility authorities. Flow control is not 
necessary to enable governments to obtain bonds needed to build 
waste facilities. With flow control assurances, underwriters are 
willing to issue bonds for facilities that could prove wasteful and 
incapable of competing in an open marketplace. I would hope that’s 
what we all want. 

If underwriters do not want to support construction of a facility, 
that’s a good thing. It protects taxpayers and consumers from sub- 
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sidizing what would be a poor investment decision by the local gov- 
ernment in the first place. Groups like the New Jersey Environ- 
mental Federation and the Sierra Club are also opposed to flow 
control, adding yet another voice to the already long list of those 
in opposition. 

The fact of the matter is that flow control legislation is simply 
bad policy. I’m strongly opposed to it. Local governments, small 
businesses and households are better off without it. We should let 
the free market determine the lowest price to the benefit of all in- 
volved. To borrow a quote from a former colleague, who’s Mayor of 
the city of Jersey City, Brad Schundler, instead of passing flow con- 
trol legislation. Congress should bury it in the trash heap of dis- 
carded ideas. 

Mr. Chairman, this issue is a critical one, not only for New Jer- 
sey but the entire Nation. No one is suggesting, those of us who 
oppose flow control legislation, no one is suggesting that a helter- 
skelter, cavalier system dominate. What we’re saying is, the struc- 
ture that exists now in America is unacceptable to the consumer 
and unacceptable to the municipal tax rolls throughout the United 
States. 

In conclusion, let me add this. In New Jersey, waste flow laws 
force us to use disposal facilities designated by the State and the 
county agencies even though these facilities charge tipping fees far 
in excess of what we pay or would pay in the free market. We can’t 
justify this. Every year our taxpayers are forced by the system that 
exists in the State of New Jersey to forego other necessary services 
in order to pay for the millions of dollars in solid waste disposal 
costs that we need to incur. 

Mr. Chairman, we want to work together to fashion legislation 
that will provide for a free and open market which will have some 
structure, so that we do not impugn the integrity of any State. 
What I’ve noticed since coming here, Mr. Chairman, is instead of 
the partisan politics, we’ve often fallen into the sectional politics in 
the first 3 months since I’ve been here. I don’t think it’s healthy. 
I don’t think it’s wise. I don’t think it proves anything. 

I want to work with you to come up with a solution to this prob- 
lem. Thank you very much. 

Senator Chafee. Thank you very much. Representative Pascrell. 
Yes, indeed, we all want to work and see if we can solve this prob- 
lem. 

Representative Franks, why don’t you proceed. 

STATEMENT OF HON. BOB FRANKS, U.S. REPRESENTATIVE 
FROM THE STATE OF NEW JERSEY 

Mr. Franks. Mr. Chairman and members of the committee, 
thank you for giving me this opportunity to testify in support of 
Federal action required to avert a crisis in my home State of New 
Jersey. 

At issue today is a court ruling that if left unanswered could 
jeopardize the solvency of more than $1.7 billion in bonds issued 
by New Jersey counties to construct waste disposal facilities. With- 
out congressional intervention, the burden of repaying this debt 
will fall on innocent taxpayers. Through no fault of their own, tax- 
payers could see huge increases in their local property tax bills. 
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Mr. Chairman, I am not here to argue the pros and cons of flow 
control. Rather, my objective is to ensure that the taxpayers of New 
Jersey are not penalized because the Federal courts have invali- 
dated a longstanding State policy. Let me briefly describe how New 
Jersey flnds itself in this untenable position. 

Two decades ago, the State faced a solid waste crisis. With most 
of the State’s landfllls having reached capacity or forced to close 
due to the tighter environmental regulations imposed by RCRA, 
New Jersey was forced to rely heavily on out-of-state disposal. At 
one point. New Jersey was shipping nearly 55 percent of its trash 
to other States, and the costs of disposal were skyrocketing. 

In response, our State legislature passed the 1978 Solid Waste 
Management Act, which required each of our 21 counties to develop 
a plan to dispose of their trash within the State. Counties issued 
over $1.7 billion in bonds to flnance the construction of inciner- 
ators, transfer stations and landfllls to comply with the State man- 
date. 

In my district alone, the County of Union issued more than $300 
million in bonds to flnance the construction of a waste-to-energy in- 
cinerator. The flnancial scheme under which this and dozens of 
other facilities were constructed was based on the State’s ability to 
direct all the trash generated in a speciflc geographic area to a par- 
ticular disposal facility. The authority to direct the disposal of 
trash was essential to ensure that county utility authorities would 
have a guaranteed, steady flow of trash required to pay for the con- 
struction of disposal facilities. 

Therefore, ever since the late 1970’s, flow control authority has 
been an integral component of New Jersey’s solid waste manage- 
ment system. The 1994 Carbone decision and the subsequent At- 
lantic Coast decision have thrown New Jersey’s solid waste dis- 
posal program into turmoil. The Carbone decision declared the 
practice of flow control to be unconstitutional. The Atlantic Coast 
decision upheld the Carbone ruling and gave our State 2 years 
after the last appeal to end its practice of directing waste flow. 

I recognize that allowing the free market to dictate solid waste 
decisions is ultimately in the best interests of consumers and tax- 
payers. However, New Jersey needs time to responsibly make the 
transition in a manner that will allow us to meet our $1.7 billion 
flnancial obligation. 

In light of the recent court decisions, the ability of New Jersey’s 
counties to reimburse bondholders for the construction of waste fa- 
cilities, as well as the ability to honor contracts with incinerator 
operators, are in serious jeopardy. 

Mr. Chairman, long before the Carbone decision, the State of 
New Jersey had made an enormous investment in its comprehen- 
sive solid waste management system. Taxpayers should not be 
stuck with the tab because the rules have been changed in the mid- 
dle of the game. 

Governor Whitman, the New Jersey Assembly and all 21 of New 
Jersey’s counties are asking for an extension of flow control author- 
ity until the debt obligations by the counties to construct disposal 
facilities have been paid off. I want the committee to know that 
there is strong support for grandfathering flow control authority for 
those States that had it in place prior to the Carbone decision. In 
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the 104th Congress, the entire bipartisan New Jersey congressional 
delegation supported H. Res. 349, and other efforts to give a tem- 
porary reprieve from the effects of the Federal court decision. 

In addition, the State of New Jersey, New York, Pennsylvania, 
Ohio, Indiana and Michigan have all agreed on flow control legisla- 
tion. I urge the committee to pass legislation to grant flow control 
authority to States like New Jersey so they can repay outstanding 
debts owed to investors, and then move on to an open competitive 
system. 

I thank you, Mr. Chairman, for this opportunity to testify. I ap- 
preciate greatly your leadership over the years on this issue. 

Senator Chafee. Now, Representative Pascrell, what do you say 
to that? 

Mr. Pascrell. What I say to it is, there’s legislation pending in 
New Jersey right now that responds to the debt that my good 
friend Congressman Franks talks about. In fact, part of that debt 
that he talks about, the $1.7 billion, has allowed certain counties 
to bond for facilities that were never built. 

The wrong people in this business many times are in jail, Mr. 
Chairman. Imagine bonding for a capital facility that was never 
built. Now, that debt is important. It’s not going to go away. It’s 
not the debt of the State of New Jersey. It’s the debt of the counties 
and the authorities that have existed under the law in the State 
of New Jersey. 

Senator Chaeee. Now, wait, you lost me there. I’m not sure what 
you mean, they bonded to build a facility, an incinerator, let’s say. 
And you say they never built it? 

Mr. Pascrell. That’s correct, sir. 

Senator Chafee. But if they never built it, then they don’t have 
the debt. 

Mr. Pascrell. They do have it, sir. 

Senator Chafee. Then what they 

Mr. Pascrell. They floated the bonds, sir. 

Senator Chafee. What did they do with the money? 

[Laughter.] 

Mr. Pascrell. We’d have to have another hearing for that, Mr. 
Chairman. 

[Laughter.] 

Mr. Pascrell. We’d be in the wrong committee. 

[Laughter.] 

Senator Chafee. Well, New Jersey is — ^well. I’d better watch my 
tongue. 

[Laughter.] 

Senator Chafee. What about that. Representative Franks? 

Mr. Franks. Senator, I can only speak to the resource recovery 
facility, the waste to energy facility that has been built, that is op- 
erating, is accepting trash, is operating at full capacity, is operat- 
ing under the tightest environmental standards in the world, and 
it’s productively dealing with a problem that used to be of enor- 
mous difficulty for our State. 

Senator Chafee. What Representative Franks is saying is this 
grandfather proposal, which we have considered in other years, and 
you know, your Governor, all 21 of your counties, are in support 
of this. 
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Mr. Pascrell. Well, I’m here to testify how I perceive it, Mr. 
Chairman. You’ll hear other people testifying from the State of 
New Jersey as well. I have for the record stated that 240 cities 
have signed up in support of what we feel is necessary. 

Senator Chafee. You mean nationally? 

Mr. Pascrell. No, just in the State of New Jersey, Mr. Chair- 
man. 

Senator Chafee. Two hundred and forty cities? 

Mr. Pascrell. That is correct. That is correct. You’re going to 
hear that again when Assemblyman Rooney speaks before you in 
a little while. The question of the debt is a critical one, Mr. Chair- 
man. It’s not going to go away. It’s something that we understand 
as a State, even though this is incurred by the counties, that we 
have to address. 

Over a 10-year period, this would mean perhaps $10 per ton for 
the garbage in the State of New Jersey. It is not an unreasonable 
fee, considering how much the dollars would come down the cost 
of reducing or providing for solid waste reduction in New Jersey 
would save every municipality in the State of New Jersey. That is 
not unreasonable. 

We all understand that, Mr. Chairman. That’s not the issue here. 
The issue is do we need a free market, and we believe we do. 

Senator Chafee. All right. Senator Baucus. 

Senator Baucus. Just briefly following up on that line of ques- 
tions. 

Mr. Pascrell, are you against any grandfathering? 

Mr. Pascrell. No, I’m not. 

Senator Baucus. What about the facility that was built and is 
operating that Representative Franks referred to? 

Mr. Pascrell. I believe part of that debt is questionable. But I 
believe that possibly we could use some grandfathering, if that’s 
the question that you’re asking me. 

Senator Baucus. It is. 

Mr. Pascrell. But I think there is some obligation on the part 
of the State of New Jersey, due to the fact that this is a system 
that was imposed by the State on the counties in New Jersey. 

Senator Baucus. What I’m looking for is some compromise here. 

Mr. Pascrell. Yes. It’s obvious that we want to compromise. I 
think it’s in everybody’s better interest. 

Senator Baucus. So that’s one area where perhaps you could 
compromise? 

Mr. Pascrell. Yes, sir. 

Senator Baucus. Any other? 

Mr. Pascrell. No, sir. 

[Laughter.] 

Senator Baucus. Mr. Franks, Representative Franks, do you 
have any suggestions where you might compromise, where there 
might be some more common ground? 

Mr. Franks. Senator, I just want to point out, back in 1988, the 
Third Circuit Court of Appeals of the Federal Judiciary looked at 
our system of flow control. They found it to be constitutional. Only 
when the Carbone decision arrived did they turn that third circuit 
decision on its head. 
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The rules have been changed. We invested in a system under one 
set of rules. We moved from sending 55 percent of our trash out 
of State to now sending 14 percent out of our State. 

Senator Baucus. Would you agree to some kind of grandfather 
provision? 

Mr. Franks. Yes, I think that’s a prudent way to go. As we tran- 
sition to a free and open competitive market, I agree with my 
friend Mr. Pascrell, that ought to be this committee’s objective, in 
my judgment. 

But how we pivot and reach that point, I think it has to be done 
very carefully. 

Senator Baucus. Let me be more clear here. So in the future, 
you believe that there should not be, flow control should not be al- 
lowed, States and municipalities cannot enact flow control provi- 
sions? 

Mr. Franks. I simply believe that the indebtedness incurred 
prior to the Carbone decisions should be allowed to be paid off. 
There should be an open, free, competitive market. It would be to 
the benefit of all 

Senator Baucus. You’re pretty close, then. 

Mr. Pascrell. On some issues we are. Senator. And on some 
issues, we’re not. I think the issue of a competitive market is im- 
portant. 

We’re talking about a town, not only in New Jersey, where prop- 
erty taxes are running faster than inflation, we need to address 
that. The only way we can do that is go into our own municipal 
budgets, whether small towns or large towns, and see how much 
part of that municipal budget goes through solid waste recovery. I 
mean, we put a moratorium on facilities in New Jersey. That was 
passed in 1991, I believe. 

Senator Baucus. My time has expired. Thank you. 

Senator Chafee. Senator Lautenberg. 

Senator Lautenberg. Good to see two friends here in somewhat 
questionable agreement. I understand where each of you is coming 
from, therefore I will walk the line that I think is wise and judi- 
cious. 

Senator Baucus. As you always do. 

[Laughter.] 

Senator Lautenberg. That is. Representative Franks, what 
would happen to disposal costs if in fact we did have a flow control 
measure put into law? 

Mr. Franks. If we grandfathered the current flow control mecha- 
nism under which the State is currently operating, sir? 

Senator Lautenberg. Well, you can talk about that. But what I 
see are neighboring communities, one paying a rate that’s substan- 
tially less than the other one. How does that get justified? Frankly, 
I think that the States were treated unfairly by the presumption 
that flow control was something that was going to exist, and go 
ahead out and do your share in getting wherever you can in getting 
rid of the trash that you have in a sensible, environmentally sound 
way. 

But that’s past history. Frankly, I think it’s something maybe the 
Federal Government has to take some look at. The building was 
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done, the bonds were floated, under conditions that were thought 
to be permanent. 

Nevertheless, I think it is realistic to say that rates would raise 
substantially for the disposal of garbage if we have a flow control 
condition put into the hopper, even if it grandfathers one commu- 
nity or one county or another. Because the neighboring county, the 
neighboring community, would have one heck of a problem under- 
standing why they’re paying so much to send it to the incinerator, 
and another community is paying so little to send it to another dis- 
posal site. 

Mr. Franks. Senator, what raised questions in my own mind 
was, as Senator Specter and Senator Coats were testifying, if an 
after, in the post-flow-control era, if other States were inviting our 
trash to their landfllls, at what point would the local residents of 
Indiana and Pennsylvania say, enough is enough, we’re not taking 
any more of New Jersey’s garbage. It was 20 years ago that that 
resentment from our out-of-state shipments caused us to try to 
identify more in-State disposal capacity. 

We now deal with the vast bulk of garbage generated in our 
State within our State borders. That has been one relative success 
of flow control authority. Has it been too expensive and inefficient? 
Yes, it has, in retrospect. We should move to an open and competi- 
tive market. But I don’t want it to be left as though there has been 
no progress by the State of New Jersey in terms of dealing with 
our in-State disposal needs. 

Senator Lautenberg. Just to close, Mr. Chairman, what goes 
around comes around. Pennsylvania was dumping millions of tons 
of their trash in New Jersey. We went to court, to the Supreme 
Court, to try to stop Philadelphia from shipping its garbage to our 
State. The Supreme Court said, too bad. It’s interstate commerce. 
You can’t interfere with it. And one day, you’re absolutely right, 
one day we’ll be looking for ways to get rid of garbage because 
there will be fewer licenses, there will be more obstructions to the 
free shipment of material. 

Thank you very much, Mr. Chairman. 

Senator Chafee. Thank you. Senator. 

Senator Reid. Not here. Senator Smith. 

Senator Smith. Thank you, Mr. Chairman. 

Gentlemen, let me just focus a little bit on the issue of the bonds. 
I remember 2 years ago, we had this same debate that municipali- 
ties were going to have to default on the bonds it issued. It’s my 
understanding we’ve had about 18 downgrades out of some 130, 
140 such bonds around the country. The sky didn’t fall. 

I guess, how do you justify, then, wanting to promote a grand- 
father, and I think you were very clear on that. Representative 
Pascrell, but let me ask you. Representative Franks, what is the 
justification for it? Bond holders take risks, don’t they? We haven’t 
seen a mass downgrading. We’ve seen 18, I don’t know if they’re 
all 18 in New Jersey or not. But so what would be the justification 
for moving in that direction? 

Mr. Franks. Senator, I’m holding the Wheat First Butcher 
Singer fixed-income research report on the facility that’s in my 
county. Let me just read to you their outlook: Uncertain. The sys- 
tem is not sustainable in its current form without flow control. 
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Until an alternative solution is found, a below investment grade 
level rating is appropriate. 

I’d be happy to leave this for the committee. But as people are 
looking at how we’ve built our system in the last 20 years, to sud- 
denly remove flow control authority and no longer allow counties 
to direct waste generated within their boundaries to a particular lo- 
cation, it simply will not allow these facilities to function on an on- 
going basis. 

Senator Smith. Well, a year and a half or so ago, we had wit- 
nesses, I asked every witness, or almost every witness what the 
bondholders were told, did the bondholders know that flow control 
may not be a valid authority for the locality when they bought 
their bonds? Do you know that, in New Jersey? What were the 
bondholders told, the investors? 

Mr. Franks. All I know is that until the Carbone decision in 
1994, all preceding Federal and State cases had held the flow con- 
trol authority of New Jersey to be constitutional. So it was against 
that backdrop that bondholders would have made their purchases. 

Senator Smith. So was there anything in those bonds, was there 
anything, was there any language in those bonds that said, abso- 
lutely that this was the way it was going to be, that it was con- 
stitutional? 

Mr. Franks. Senator, I’m unaware of how any such guarantee 
could be delivered, given the changing composition of the courts 
and their changing philosophy. 

Senator Smith. But isn’t that the point? 

Mr. Franks. I don’t know how any authority could have looked 
forward and predicted with precision how courts would have dealt 
with very difficult constitutional issues like this. 

Senator Smith. I mean, that’s the point isn’t it? Bondholders 
take risks. 

Mr. Franks. Well, Senator, I guess they do take risks, but what 
level of risk are they expected to take? The vagaries of the market- 
place certainly are inherent whenever you make this decision. 
But 

Senator Smith. I know. But, last point, Mr. Chairman. The, I 
mean, when we had this debate a year and a half ago, or when we 
had. Senator Chafee and I and others put together this bill, this 
compromise bill, and we did grandfather flow control, and some 
wanted to go beyond, I think we had 15 or 20 years, some wanted 
to go beyond that, and we saw, we didn’t, I could not seem to get 
an answer on whether or not these communities thoroughly ana- 
lyzed the legality of the authority on, in issuing these bonds. If in 
fact since that time, we have not had massive defaults, and the 
bonds are sustainable, then I don’t see the issue of this great, im- 
mediate action being necessary. A year and a half ago, there 
seemed to be that sense. But we didn’t pass a bill. Maybe that was 
a good thing. 

Mr. Franks. Senator, there’s just one element I want you to look 
at. That is, that flow control authority still exists today on the 
ground in New Jersey. There’s been no default, because the flow 
control authority continues to operate. It will operate until a 2-year 
period after the last appeal is heard. The reason why there’s been 
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no default is because we’ve been able to take the garbage generated 
in a particular county and direct it to a particular facility. 

Senator Chafee. When’s that 2 years up? 

Mr. Franks. We’ve not defaulted because the revenue stream has 
been unbroken thus far. 

Senator Chafee. When’s the 2 years up? 

Mr. Franks. Well, when will the last appeal be heard. 

Senator Chafee. Oh, I see, you haven’t finished the appeal. 

Mr. Franks. No, sir. So the integrity of the system temporarily 
is intact. 

Senator Smith. They’ve also cut their overhead, institute com- 
petitive tipping fees. It’s the free market. It’s the free market that’s 
savings the bonds, I think, not the flow control. 

Senator Chafee. Thank you. Senator. 

Senator Sessions. 

Senator Sessions. I just have a couple of questions. With regard 
to. Congressman Pascrell, on Paterson, you’re opposing the 
grandfathering, correct me if I’m wrong, fundamentally because 
you think it’s costing your city and the citizens of it too much to 
send your waste to an incinerator that could be better landfilled in 
some other location at less cost. 

Mr. Pascrell. I oppose flow control for the basic reasons that I 
stated earlier. Senator. And I believe that it leads to consumer in- 
crease in prices and higher taxes. And I think I’ve proven that by 
the numbers. 

Senator Sessions. In effect, as it plays out in your city, you’re 
required to send your garbage to a facility that costs you more than 
you think it ought to cost? 

Mr. Pascrell. Well, we go one better than that. Senator. Be- 
cause of the flow control in the State of New Jersey, my city, which 
has what we call a transfer station within it, as part of the State 
system and county system, cannot use the transfer station. It has 
to send its garbage by the hauler, whom we hired through competi- 
tive bidding, to an incinerator in another county. That incinerator 
charges my city more money than it costs people from New York 
State to bring their garbage into New Jersey to that same inciner- 
ator. 

You know, when you look at the rhyme or reason to this. Sen- 
ator, there are many issues here. And it is complex. I don’t believe 
it is simple, as was stated before. These are complex issues, and 
we need to study them. We don’t want to hurt anybody here. There 
needs to be parity. 

There has never been any suggestion by those of us who support 
the elimination of flow control that it’s not a phantom debt. It’s a 
real debt, that these counties owe to the bondholders. We under- 
stand that. The whole State should be held accountable for that. 
Whether facilities were built or not, even, we should be held ac- 
countable for it. 

Senator Sessions. Well, in Huntsville, AL, they built an inciner- 
ator, and bonds were floated for that. If they lose that source of 
garbage, I think. Senator Smith, wisdom notwithstanding, I think 
somebody, those bonds are going to be called. It’s a troubling thing 
to me, the grandfathering seems to be, those who’ve really in- 
vested, who’ve developed a system, and it’s a mistake, if it’s a mis- 
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take, sometimes you enter into a contract, it’s a mistake, you have 
to see it through to the end. Maybe that’s where we are. 

Mr. Chairman, that’s really all I have. 

Senator Chafee. Thank you. Senator. 

Senator Allard. 

Senator Allard. Thank you, Mr. Chairman. I have just a few 
questions. 

On the average, how long are these bonds extended out? How 
long is the payoff period, 30 years, 15? 

Mr. Franks. The forecast that I’ve seen. Senator, would indicate 
that the last of the bond indebtedness would be paid off by the year 
2010, 13 years from now. On the last of the facilities. It’s important 
to understand, the range of debt, the resource recovery facility in 
my county has some $275 million still outstanding. The County of 
Hunterton, in the rural western part of the State, has bonded for 
$300,000. They would be able to pay that off in a relatively short 
period of time. Under our legislation, the open market would begin 
to operate in Hunterton County earlier than it would in the County 
of Union, which would need this additional year for them to pay 
off the indebtedness. 

Senator Allard. When would be the payoff date in your county, 
probably? 

Mr. Franks. I believe it’s 2008, but I’m not certain. 

Senator Allard. Then you have 2 years beyond that in the law 
to move it into the free market system. Or no, that would be, that’s 
when the last appeal is heard. 

Mr. Franks. That’s correct. 

Senator Allard. Let me ask you when the last appeal, you an- 
ticipate this appeal process could be strung out for 

Mr. Franks. I suspect one or both parties will ultimately take 
this to the Supreme Court. It would depend upon when the deci- 
sion was rendered by the Court. I’m not that good a predictor of 
these things. 

Senator Allard. Can this process be strung out for 10 years? 

Mr. Franks. No, I don’t believe that there is a likelihood that the 
Court could take anywhere near that period of time. 

Senator Allard. Two years? Five years? 

Mr. Franks. I think the lower end of that scale might be pos- 
sible. 

Senator Allard. Maybe 2 or 3 years. Then after that’s done, 
maybe you have 2 years more after that last appeal? 

Mr. Franks. Correct. 

Senator Allard. So we’re already halfway through and most of 
these projects are paying off those bonds. Just trying to deal with 
averages and how we might impact some. 

So it’s a relatively short span. There’s only about 5 years where 
you’re going to have those bonds downgraded, or are they down- 
graded now? I guess they’re downgraded now. 

Mr. Franks. They have been downgraded now. 

Senator Allard. They have been downgraded now. 

Mr. Franks. Yes. 

Senator Allard. What I’m getting at, you’re going to have maybe 
just 5 years on the bond life there where it’s going to be a real 
problem for you, isn’t it? If we had legislation, if we created just 
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a short window and put some time restraints on that, maybe that 
would get you into the free market system. But I don’t want to, 
wouldn’t want to see this abused. Maybe that is somewhere we can 
work on a compromise. I think that’s a good observation. 

Are there surpluses that develop in some of these authorities? 
Are there surpluses that develop there where we could say, well, 
if there’s a surplus developing, maybe we can require a paydown 
of the bond early, even take more of these projects out of the sys- 
tem if we set a date? 

Mr. Pascrell. Senator, there are no surpluses. Some of these au- 
thorities have become cash cows. If you say it the way it is, you 
have asked an honest question. I’m trying to give you an honest 
answer. 

Senator Allard. They overcharge for the fee, and if the city col- 
lects this fee, then the fees can be directed for other purposes in 
support of the services? 

Mr. Pascrell. That’s correct. 

Senator Allard. OK. Thank you, Mr. Chairman. 

Senator Chafee. Thank you. Senator. 

I do want to point out that in the next two panels, we will have 
mayors and county commissioners and so forth who will be able to 
address these issues also. 

Senator Lieberman. 

Senator Lieberman. Mr. Chairman, I heard you and therefore 
have no questions. 

[Laughter.] 

Senator Chafee. Thank you very much. 

I want to thank the panel and thank you gentlemen very much 
for coming. 

We now have a new panel coming forward. Mayor Rooney, Com- 
missioner Johnson, Mr. Leff from Connecticut, Mr. Grover 
Norquist, president, Americans for Tax Reform, and Mr. John 
Broadway of Virginia. 

Now, I do understand that Senator Grams was here and was 
going to introduce — come forward. Senator. I know you wanted to 
introduce Mr. Johnson to us, and we’d be delighted to hear your 
comments. 

Senator Allard. Mr. Chairman, I wonder if I might be recog- 
nized, and I ask unanimous consent that my opening statement be 
made a part of the record. 

Senator Chafee. Definitely. 

[The prepared statement of Senator Allard follows:] 

Statement of Hon. Wayne Allard, U.S. Senator from the 
State of Colorado 

Thank you Mr. Chairman. First of all Mr. Chairman I want to congratulate you 
for chairing the subcommittee that has the opportunity to deal with Superfund and 
flow control and interstate waste. You cut a shrewd deal with the other subcommit- 
tee chairs over jurisdictions. 

More seriously though, flow control and interstate waste are important issues to 
many States and local governments. However, while I normally agree that we 
should respect decisions made at the local level, in this case I believe we should 
carefully examine the actions they have taken. By enacting flow control laws and 
interstate waste laws State and local government’s are interfering with the free 
market. If their reasons aren’t compelling we shouldn’t ratify their actions. 

The issue of flow control is the most disturbing. In this instance localities can 
completely subvert the free market process, if they are allowed to pass flow control 
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laws. While I understand that there are financial considerations to fiow control, I 
have yet to be convinced they are compelling enough to pass laws restricting free 
trade. 

Thank you Mr. Chairman, I look forward to today’s hearing. 

Senator Chafee. Senator Grams, why don’t you sit right up 
there. 

We want to welcome you, and you go to it. 

STATEMENT OF HON. ROD GRAMS, U.S. SENATOR FROM THE 
STATE OF MINNESOTA 

Senator Grams. Thank you very much, Mr. Chairman. 

I don’t have any questions or issues. I don’t want to cause this 
hearing any problems. 

But I just wanted to be here, and it is my privilege to introduce 
a very important person at this hearing today. In the interest of 
time, I want to make this statement very short. 

Mr. Chairman and other members of the committee, I come be- 
fore you today not just to commend the committee for focusing its 
attention on this very important issue, but also to introduce a 
friend and a colleague who has worked tirelessly on the flow con- 
trol issue, but nationally and in our State of Minnesota. 

As chairman of the board of commissioners in Hennepin County, 
MN, and the future president of the National Association of Coun- 
ties, Randy Johnson has devoted many years of his service to ad- 
dressing this very important issue. Randy’s additional service as 
chairman of the Environmental Task Force for the Urban Consor- 
tium helps make him a national authority on environmental public 
policy. Hennepin County, which includes the city of Minneapolis 
and its suburbs, has the responsibility to manage a comprehensive 
recycling and integrated solid waste management program. I am 
positive that Randy’s service in Hennepin County will be of consid- 
erable benefit as this committee deliberates the issue of solid waste 
management. 

So once again, Mr. Chairman, I want to thank you very much for 
your efforts to address this very important issue. It is my privilege 
to introduce to this committee chairman of the board of county 
commissioners, Randy Johnson. 

Senator Chafee. Well, thank you very much. Senator, for taking 
the trouble to come here. We appreciate it. 

Senator Smith, did you have a comment you wish to make? 

OPENING STATEMENT OF HON. ROBERT SMITH, U.S. SENATOR 
FROM THE STATE OF HEW HAMPSHIRE 

Senator Smith. Yes, Mr. Chairman. I just wanted to make a cou- 
ple of comments as part of an opening statement, to say that you 
and I worked very hard 2 years ago I think to accommodate a lot 
of interests on both interstate waste and flow control, trying to bal- 
ance many different interests. Even though I had some strong res- 
ervations about the use of flow control, S. 534 that we introduced 
did attempt to narrow, to provide a narrow grandfather of flow con- 
trol authority to municipalities that relied on its power to fund 
waste energy and landfill disposal facilities. 

During the full markup we even broadened the grandfather au- 
thority to accommodate member concerns. We took the bill to the 
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floor, accommodated other member concerns, and I think it passed 
by a vote of 94 to 6. Then the House of Representatives did not act 
on the bill, probably because they felt that the free market ought 
to take its course. As I look back on that, maybe the House was 
right. 

You know, we received information that the sky was falling, we 
had witnesses testify that if we didn’t act immediately to protect 
municipalities we were going to have massive defaults on bonds, 
and then 2 years later, we find that the sky is not falling. I alluded 
to this in the questions a moment ago. 

But the truth of the matter is, as we can see, we have some writ- 
ten testimony from Standard & Poors, these bonds have remained 
stable. There are, although New Jersey does have still the flow con- 
trol, there are areas of the country that no longer have flow control, 
and these facilities have not defaulted. 

So I think the supporters of flow control have a tougher case this 
year, at least with me. Last Congress, I did support grandfathering 
a limited number of flow control facilities. Because I was influ- 
enced, frankly, by the testimony of a number of these local govern- 
ments and the issues regarding the bonds. But I was never con- 
vinced, nor was were my questions ever answered as to what these 
bondholders were told and what they weren’t told. I didn’t get an 
answer again this morning. 

Despite our good intentions, those who supported flow control 
were not satisfied with some of the common sense provisions, and 
even tried to further widen the limited grandfather than we had. 

So I think the issue, there are two issues here, Mr. Chairman, 
one is flow control and one is interstate waste. And I think having 
them together is perhaps taking on more than we can deal with. 
For more than 10 years, this committee has heard dozens of wit- 
nesses on interstate waste say that landfills were filling up faster 
than we could replace them, if we didn’t act immediately we’d have 
a national garbage crisis on our hands. And in response to this, 
again, we did do some interstate waste reforms in S. 534. 

Now here we are back again 2 years later with additional data. 
We know more than we knew then. I’ve looked at some of that in- 
formation from around the country, and it becomes pretty obvious 
that there may have been some overstatement, to put it mildly, re- 
garding not only interstate waste but also flow control. 

Solid waste is still being transported in interstate commerce. 
Many States are importing as well as exporting. Landfill space is 
not the scarce commodity it was presented to be, and tipping fees 
are falling. The free market, to the consternation of many, is work- 
ing, Mr. Chairman. 

So I look forward to hearing the testimony. I’m trying to keep an 
open mind. But it’s becoming more and more difficult, because I 
think the evidence is not very convincing to me. 

Thank you, Mr. Chairman. 

[The prepared statement of Senator Smith follows:] 

Statement of Hon. Bob Smith, U.S. Senator from the State of 
New Hampshire 

Once again, we find ourselves here talking about interstate waste and flow con- 
trol. Frankly, I am disappointed that we are here today. 



29 


Two years ago, Senator Chafee and I worked very hard to put together an inter- 
state waste and flow control hill that attempted to balance the many parties inter- 
ested in these issues. Despite my strong reservations about the use of flow control, 
the legislation that Senator Chafee and I introduced, S. 534, attempted to provide 
a narrow grandfather of flow control authority to municipalities that had relied on 
this power to fund waste-to-energy and landfill disposal facilities. During the full 
committee markup, we broadened this grandfather authority to accommodate indi- 
vidual member concerns, and similarly did so on the Senate floor. Our bill contained 
interstate waste provisions that not only capped waste exports, but would have 
ratcheted these exports down over a series of years. We did not accept all the 
changes sought by members, but I believe that Senator Chafee and I bent over back- 
ward to be accommodating. Although the final bill passed the Senate by a vote of 
94-6, the House of Representatives took a more free market approach to these 
issues, and S. 534 languished in the other body for the remainder of the Congress. 

To be honest, I believe that the legislation that passed the Senate had significant 
flaws, particularly in regards to flow control, and perhaps the House was right after 
all. However, at the time, I felt it was important to quickly address these issues, 
and it had been my hope that a Conference with our House counterparts would have 
resulted in a streamlined solution to these problems. Nevertheless, this did not hap- 
pen. Today, one of my primary concerns is that the rationale for passing this type 
of legislation has not gotten any better, and in the case of flow control, it has gotten 
worse. I really question whether it makes any sense to spend any time on these 
issues here in the Senate, until we have better assurances that the House will be 
willing to move on these matters. 

I would like to make a few specific comments about the two issues we are here 
today to discuss. The first is the issue of flow control. This is an issue where some 
groups took a “sky-is-falling” approach. During the last Congress, we had witnesses 
who testified that we had to act “immediately" to protect municipalities from having 
to default on bonds they had issued to fund their waste-to-energy facilities, landfill 
construction and recycling efforts. Now we are here two years later, and, surprise, 
surprise, the sky has not fallen. While only about 18 downgrades have taken place 
nationwide — almost all in 1995 — ^widespread municipal defaults did not occur. As we 
can see from the written testimony of Standard and Poors, these bonds have re- 
mained stable because municipalities have reacted in a fiscally prudent manner: 
they have instituted competitive tipping fees, cut their overhead costs, and sought 
alternative streams of revenue. That is the way the free market should work, and 
that is the way it has worked. Yet, despite these facts, we will again have witnesses 
today who will claim that we have to act quickly to protect these bonds. 

Frankly, the supporters of flow control have a much tougher case to prove this 
year. Last Congress, I supported grandfathering a limited number of flow control 
facilities because I was influenced by the testimony of a number of local govern- 
ments. Despite our good intentions, lobb 3 dsts who supported flow control were not 
satisfied with our common sense provisions, and worked hard to organize a number 
of harmful amendments to widen the limited grandfather that we had in S. 534. 
This effort not only created a number of significant flaws in our legislation, but I 
believe it also contributed to the ultimate demise of that bill. It is because of this 
experience, that I am wary of efforts to provide any grandfathering authority what- 
soever. 

The second issue I want to talk about is the interstate transportation of solid 
waste. Not only do I believe this issue can be discussed separately from flow control, 
but I think this issue is not so clear cut. For more than ten years this committee 
has heard dozens of witnesses who have testified that this was a significant national 
problem, that landfills were filling up faster than we could replace them, and that 
if we did not act immediately, we would have a national garbage crisis on our 
hands. 

In response to these pleas, this committee considered and reported a number of 
bills, including S. 534, that would attempt to tackle this issue. Now we are back 
here with two year’s worth of additional data. As I reviewed the information from 
around the country, it became obvious to me that some folks may have overstated 
their case a few years ago when they said we needed to act quickly. While solid 
waste is still being transported in interstate commerce, many States are both im- 
porting as well as exporting garbage. Landfill space is not the scarce commodity it 
was presented to be and tipping fees are falling. 

Nonetheless, on the horizon we see the closing of the Fresh Kills landfill that 
could change the equation, perhaps significantly. Attempts to control the interstate 
transportation of solid waste also raises the dilemma over what is the most appro- 
priate level of government to place control over these issues. Should it be at the 
State level, or should local communities be empowered to determine whether they 
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want to have solid waste facilities within their borders? I look forward to hearing 
the testimony of our New York witnesses, and I hope they will be able to give us 
some insight into how they are going to deal with the more than four million tons 
of solid waste generated annually in the city. In addition, I hope all of the witnesses 
will share their views regarding who should have the ultimate control over where 
solid waste materials are placed. 

I want to thank the witnesses for coming today and I look forward to your testi- 
mony. 

Senator Chafee. Thank you very much. Now we’ll have Mayor 
John Rooney of Northvale, NJ. 

All of your statements will go into the record. Each witness will 
have 5 minutes. 

Did you have a comment? 

Senator Lautenberg. I just want to welcome Mayor Rooney, Mr. 
Chairman, and to tell you that he was among the leaders in the 
mayor community, mayoralty community in New Jersey looking for 
relief for residents. And while we didn’t necessarily agree on the 
approach, he was a forceful leader in his view, and I’m pleased to 
see him here testifying today. 

Senator Chafee. Well, thank you. Senator. 

Mayor Rooney, you’ve got 5 minutes. Go to it. Your statement 
will be in the record. 

STATEMENT OF HON. JOHN E. ROONEY, MAYOR, 
NORTHVALE, NJ 

Mayor Rooney. Thank you, Mr. Chairman. 

One of the things I’d like to do is deviate a little bit from my tes- 
timony, and I’ll make up for that in time. There have been some 
statements made today that I’d like to either emphasize or correct. 
One of the things that Senator Baucus had said was basically shut- 
ting down the different States from interstate commerce. Senator 
Lautenberg answered that very well by the fact that New Jersey 
tried to do this. 

The one thing that didn’t come out loud and clear is why do we 
have a problem in New Jersey today. We have a problem in New 
Jersey because Philadelphia filled up our South Jersey landfills 
and New York City filled up our North Jersey landfills. So we’re 
out looking for space. So that’s one of the problems. 

Senator Coats said that he’s a net importer of garbage for 6 
years. Well, New Jersey has been a net importer of garbage for 
over 60 years. And that’s why we have the problem that we do 
today. 

Also, my former colleague in the Assembly, former Assemblyman 
Pascrell, Congressman now, stated about how much we actually 
lose because of flow control in New Jersey. I’ve calculated the num- 
bers based on the average and based on the real costs of garbage. 
It comes out to over $1 million a day in New Jersey that we pay 
in excess fees for disposal. 

So that’s what this is all about. That’s why I’m here. 

Also, Congressman Franks said the New Jersey Assembly was 
asking for flow control. That’s incorrect. The New Jersey Assembly 
has not taken a position. As a matter of fact, over 30 of my col- 
leagues in the Assembly have signed on to bills ending flow control 
in New Jersey. We have our own solutions in hand. There are a 
couple different versions of it. But it’s our solution. 
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A couple of things. There’s one thing that kind of scares me. It’s 
when somebody says, I’m from Trenton and I’m here to help. Well, 
something that scares me even more is when they say. I’m from 
Washington and I’m here to help. So please, don’t help us. 

Now, what I want to do is give you a little background. I am the 
Mayor of Northvale. It’s a little, bitty town nestled in the northern 
valley of New Jersey. The next town from me is Tappan, NY. I’m 
right on the border. I’m 3 miles from the Hudson River. I have 
under 5,000 population. We have 1.1 square miles. 

We’re paying, right now, $103.38 a ton to dispose of our garbage 
because of flow control. I recently went out for bid to try to see 
what the free market was like. The price I got was $63 a ton. But 
that’s not the low. You can see by New York City’s rates, but they 
have a lot of tonnage, of $43 a ton. If I look at Bergen County, my 
own county, they’re mandated to go to the Union County inciner- 
ator: Mr. Franks’ facility. We pay $80 a ton to Union. We pay $16 
a ton processing fee, because we must deliver it to North Arlington 
and pay a host community fee, too, and we pay another $12 a ton 
to re-transport it to Union County. So $116 a ton. 

Bergen County is mandated to do 192,000 tons to Union County. 
The balance of it we can go in the free market. Do you know what 
the bids are in the free market? Forty- two dollars and 75 cents a 
ton. That’s what the real world of garbage is. 

So I’m here to say, and also to give you a little bit of other back- 
ground, I’m also in the State legislature, as my former colleague 
said. I was also Commissioner on the Bergen County Utilities Au- 
thority. I was there for 5 years, 1983 to 1988. 

I’m also the chairman of the Mayor’s Task Force Against Flow 
Control. We now have over 240 mayors signed on against flow con- 
trol. And somebody said, well, we have 567, why not 567? It’s be- 
cause of discrimination. Some of our mayors are discriminated 
against. Me, I’m paying $103.38. Somerset County mayors are pay- 
ing $125. We’re on the Task Force. 

But if you take the commissioner of the DEP’s own county, Bur- 
lington County, they only pay $49 a ton. Why the hell would they 
want to oppose this legislation? They don’t. They want to keep flow 
control. Their mayors are interested in keeping flow control. 

That’s the disparity in New Jersey. If we had rate averaging and 
we all paid the average of $96 a ton for our garbage, we would 
have everybody against flow control. But we don’t. We have pock- 
ets. 

But I must tell you that 7 of the 10 large city mayors are on our 
side. Over half the population of New Jersey is represented by the 
mayors that I’ve talked about. 

To give you a good example of how flow control can really hit you 
between the eyes, in 1988, I was doing construction in my home. 
February 1988, I had a 10 yard dumpster sitting in my driveway. 

I got a call from the hauler, he said, John, if I take that Friday, 
it costs you $350. If you wait until Monday, it costs you $1,300. 
That’s what flow control has done to New Jersey. 

Carbone gave us an opportunity to go out and seek lower rates. 
We said, this is great, this is something that we can use, that 
money in our budget to provide other services. Actually not to cut 
services. Everybody is trying not to cut services. 
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I go back to the $63 a ton. If I was able to do that this year, I 
would have had a 40 percent reduction in my rates for garbage dis- 
posal. Would any of you up there like to go to your constituency 
and say, I’m going to save you 40 percent of this item in the budg- 
et, and I’m not going to reduce your services one bit? How would 
you like to take that to your constituency? 

I know I can run on it. I’m sure everyone else can. But no, we 
have to look at a situation that’s going to grow and grow, just like 
topsy. 

Also on this litigation that we’ve formed against flow control, 
we’ve got other people supporting this. The Environmental Federa- 
tion and the Sierra Club, amazingly, they’re on our side. They’re 
opposing flow control. We also have Hands Across New Jersey, this 
is a citizens grass roots movement. Common Cause, New Jersey 
Business and Industry Association, the Chemical Industry Counsel, 
United Taxpayers of New Jersey, the New Jersey Chamber of Com- 
merce, and the New Jersey League of Municipalities. 

Senator Chafee. OK, Mayor, if you would wind up now, please. 

Mayor Rooney. That 5 minutes went quickly. 

The point of the issue is that just recently we saw New York City 
go out for garbage disposal. Forty-three dollar a ton, the real world 
of garbage. That garbage is going to come to New Jersey. It’s going 
to come to the city of Newark to the incinerator at $43 a ton. The 
city of Newark pays $72 a ton for the same facility. 

Is that fair? No, it’s not. 

The other issue is the bonds. I can discuss that ad nauseam. I 
can tell you exactly what the issues are on whether the bonds are 
going to go belly up. I can tell you about the issues of why one 
county spent over $100 million on the bonds and never put a shovel 
in the ground. 

This is what’s happening under flow control. We had a facility in 
Bergen County that they, they were 2,400 tons a day when I was 
there as a commissioner. That is what we were projecting for the 
incinerator. They’re now getting 600 tons. 

When they had to build a transfer station, do you know what 
they did? They built a 5,000 ton facility, 5,000 tons a day. Why? 
Because they could. Where does that 800-pound gorilla sit? 

Senator Chafee. Now, Mayor, we’ve cut you. 

[Laughter.] 

Senator Chafee. Commissioner Johnson. 

STATEMENT OF HON. RANDY JOHNSON, CHAIR, BOARD OF 

COUNTY COMMISSIONERS, HENNEPIN COUNTY, MN; AND 

PRESIDENT-ELECT, NATIONAL ASSOCIATION OF COUNTIES 

Mr. Johnson. Thank you, Mr. Chairman and members of the 
committee. I’m Randy Johnson, and I’m chair of the Hennepin 
County, Minnesota Board of Commissioners. That’s Minneapolis 
and suburbs. I’m also president-elect of the National Association of 
Counties. NACO represents the 3,000 counties in the United 
States. 

We appreciate being invited to participate in this hearing. I, too, 
will depart from my prepared testimony which is being entered into 
the record. In view of previous statements, I think it’s important 
that we look at the issues that are really not before us right now. 
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The issue is not whether flow control is a good idea or a bad idea 
in the abstract for disposal of garbage. It’s not whether a free mar- 
ket approach to collecting garbage, which is the expensive part of 
this whole process. It’s not whether a free market approach to col- 
lecting garbage is better than a municipal government monopoly 
approach. 

It’s not whether facilities to which garbage has been sent pursu- 
ant to flow control are environmentally superior to other facilities. 
And it’s not whether flow control facilities will cost more or less 
over an extended time than other facilities. 

The issue before us now is whether local governments, who in 
good faith built facilities, or in most cases contracted with the pri- 
vate sector to build and operate facilities under competitive bid 
procedures, shall be able to meet their debt obligations without 
sharply increasing local taxes. 

That’s why we are asking for a narrow grandfather for those 
local governments to be able to pay off their bonds and live up to 
their contractual obligations. 

Now, the question has come up nobody’s defaulted yet, the sky 
isn’t falling down, perhaps Congress should continue to do nothing. 
NACO had never predicted, and when I testifled before, I never 
predicted that defaults were inevitable. Local governments in this 
country go to great extremes, very expensive extremes, to avoid the 
“third rail” of defaulting on bonds. As we all recall. New York City 
was in dire straits several decades ago, and yet never defaulted. 

But we have had very serious consequences, and default is not 
impossible. Here are some of the impacts. National Credit Rating 
Agencies have downgraded credit ratings for 17 local and State 
solid waste authorities since the Supreme Court threw out a flow 
control ordinance in the Carbone case 3 years ago. Moody’s has 
downgraded 15 issues. Approximately half were downgraded to 
“junk bond” status. Standard and Poor’s downgraded four issues. 
Two are now classifled as junk bonds. Fitch downgraded three 
issues to junk bond status. 

In addition to downgrades, Moody’s has eight additional bond 
issues under credit review. As litigation increases and the cases 
work their way through the courts, more downgrades are likely. 
The total outstanding debt that has either been downgraded or put 
on a credit watch for potential downgrading by the rating agencies 
since Carbone is over $2.3 billion. 

What does it mean? It means that the next time local govern- 
ments try to go to the bond market to borrow funds for other public 
projects, like bridges and roads, or schools, they may be unable to 
And any market for those bonds. For those local governments who 
are able to And buyers of their debt, the interest rate will be sig- 
nificantly higher, and local taxpayers will make up the difference. 

But it’s not only downgrades that we’re concerned about. We’re 
seeing other detrimental and expensive effects from Congressional 
lack of action on flow control. 

Attached to my testimony is our Think Again sheet, which out- 
lines and details a number of local governments and what they 
have had to do over the last 3 years to try to avoid defaulting. My 
county, for example, has been sued by four businesses and some in- 
dividuals in a class action regarding our flow control ordinance. 
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A year ago, the Federal court certified a class consisting of vir- 
tually every Hennepin County commercial and residential waste 
generator. The Court already found the ordinance violated the 
Commerce Clause of the Constitution, because as Carbone held, 
only Congress has the authority to decide who will regulate gar- 
bage that crosses State lines. 

Now in May, we will begin trying the second phase of the Henne- 
pin County case, the exact amount of the alleged damages. Plain- 
tiffs are claiming $154 million, nearly one half of Hennepin Coun- 
ty’s total annual property tax levy. To add insult to injury, if the 
court allows this case to proceed to final judgment because Con- 
gress has not acted, Hennepin County taxpayers will also have to 
pay millions of dollars in plaintiffs attorneys fees. Other lawsuits 
have been filed, more are threatened. 

One of my concerns is that Hennepin County will become the 
poster county for the rest of the country. We will reach the first 
decision; this case is farther along than the others. We would like 
Congress to act before that case reaches final judgment. 

In other counties, similar difficult impacts are occurring, in Flor- 
ida, Maryland, New York, North Carolina, Iowa, and Virginia, all 
have already had to increase local taxes and phaseout recycling 
programs. We’re also seeing that the loss of flow control allows 
waste haulers in some communities to continue to reduce their 
costs, but they do not pass the savings on to the waste generators. 

The debate over flow control is not really a disagreement be- 
tween the public sector and the private sector. Local governments 
acted in good faith under the laws that our States adopted. We at- 
tempted, did the best we could to interpret Federal law. We built 
and entered into competitively bid contracts to build facilities that 
are now being undercut by what we think are temporarily cheap 
landfills and some other facilities. 

Similar to the electric utility restructuring debate, however, what 
we’re seeking is a way to cover our stranded investments in these 
facilities. It is only equity that we are asking for, nothing more. 
We’re asking for a narrow grandfather for those cities and counties 
and local governments who acted in good faith. We tried to solve 
local problems in the way that they have traditionally been solved 
in this country, at the local level on a local basis. 

We urge you not to tie our hands. We urge you to pass a narrow 
grandfather bill so that we do not have to explain to our local tax- 
payers why Congress has forced us to increase local taxes. 

Thank you very much, Mr. Chairman and members of the com- 
mittee. 

Senator Chafee. Thank you very much, Mr. Commissioner. 

Mr. David Leff, assistant commissioner for Policy and Planning, 
Connecticut Department of Environmental Protection. 

Senator Lieberman, he’s your esteemed constituent. 

Senator Lieberman. Yes, he is, and a neighbor to your esteemed 
constituents, Mr. Chairman. 

I was with David Leff yesterday in New Haven, where we talked 
about brownfields legislation. I’m delighted he’s here for the De- 
partment and for Governor Roland. We welcome him and look for- 
ward to his testimony. 

Thank you. 
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Senator Chafee. Thank you. Go to it, Mr. Left. If you would re- 
strict your comments to the 5 minutes, we’d appreciate it. 

STATEMENT OF DAVID K. LEFF, ASSISTANT COMMISSIONER, 

CONNECTICUT DEPARTMENT OF ENVIRONMENTAL PROTEC- 
TION 

Mr. Leff. Yes, sir. Thank you. Senator Lieberman. 

Senator Chafee, members of the committee, I bid you good morn- 
ing. My name is David Leff, I’m an assistant commissioner with 
the Connecticut Department of Environmental Protection. With me 
today, behind me is Robert Wright. He’s the acting president of the 
Connecticut Resources Recovery Authority, which has financed and 
built four of Connecticut’s six resource recovery plants. 

I want to thank you for having me here this morning to talk 
about the effect of a lack of flow control on the State of Connecti- 
cut, and to tell you why the Carbone decision is having a negative 
impact on our State. 

Over a decade and a half ago, Connecticut realized that it could 
no longer use the traditional landfill for disposal of waste. We were 
reaching capacity of our landfills. They were polluting our water, 
including our drinking water. There were new sites that were un- 
acceptable to the public. As responsible officials, we did not want 
to foist our problem on other States. We decided that we were 
going to try to be self-sufficient in our disposal of solid waste. 

Waste-to-energy facilities seemed a very good idea at the time. 
Not only would they take care of our garbage, but through the gen- 
eration of electricity from solid waste they would avoid the need for 
use of imported oil. 

But these projects are expensive: in Connecticut, $750 million of 
bonded debt for six facilities. At the time the projects were devel- 
oped, fixed costs were to be paid from a combination of energy reve- 
nues and tipping fees. In order to allow project financing to go for- 
ward, and it was necessary for project financing to go forward, 
long-term waste contracts had to be entered into with the facilities, 
guaranteeing a minimum tonnage. These are the so-called put or 
pay contracts. 

In my State, 137 of Connecticut’s 169 towns have such contracts. 
That represents 86 percent of our population. Without flow control, 
haulers are free to dispose of the waste of committed towns to 
other facilities. Less waste means that member town tipping fees 
go up while the desperate need to attract spot market waste drives 
spot market prices ever lower. It is a very vicious cycle. 

This puts an unexpected financial burden on our municipalities. 
It could ultimately lead to the destruction of these facilities which 
dispose of our solid waste in an environmentally sensitive and pro- 
gressive manner. It also discourages recycling, because as towns 
seek to increase the amount of waste they deliver to facilities, they 
are loathe to take paper and other recyclables out of the waste 
stream and put them back to productive use by re-use, instead 
sending them off to be burned. 

Why has the system not collapsed 3 years after Carbone? This 
is a slow downward spiral. In this case, the world doesn’t end with 
a bang, it ends with a whimper. 
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Also, many haulers held off diverting waste until they saw 
whether Congress would act. Now that Congress has not acted, di- 
version of waste is accelerating. Connecticut State and municipal 
officials have dealt with solid waste in a forward looking and re- 
sponsible manner. But the Carbone decision has changed the rules 
in the middle of the game. 

That is fundamentally unfair. These facilities were built using 
reasonable economic and legal assumptions. Those assumptions 
ought to last for the life of the bonds and the life of the contracts 
involved. 

Thank you very much. 

Senator Chafee. Thank you very much, Mr. Left. We appreciate 
that. 

And now Mr. Grover Norquist, president of Americans for Tax 
Reform. 

STATEMENT OF GROVER G. NORQUIST, PRESIDENT, 
AMERICANS FOR TAX REFORM 

Mr. Norquist. Mr. Chairman, members of the committee, my 
staff has proposed a real bang-up written testimony here that I 
commend to your reading at another point. But to stay within the 
5 minutes. I’d just like to address a few of these issues. 

First, under truth in testimony, Americans for Tax Reform re- 
ceives no Federal funds. State funds, county or taxpayer funds. 
And for purposes of this discussion, no support from any interested 
industries. 

But I am interested in this as a taxpayer organization. We work 
with taxpayer groups in New Jersey that have been mentioned. 
United Taxpayers of New Jersey, and Hands Across New Jersey. 
We’ve heard from political leaders in New Jersey about the upward 
pressure on taxes because of flow control. Flow control is a tax. It 
is a tax to support inefficient government enterprises, and it is a 
tax that is levied on consumers and on taxpayers. 

If the enterprises — incinerators to burn garbage or landfills to 
dispose of garbage — were efficient, they would not be asking for 
legal protection in forcing consumers in their direction. These insti- 
tutions should either be sold into the private market or, if they 
want to remain in the hands of the Government and not go out and 
loot taxpayers, they should go and get market prices for their 
goods. 

The whole world is moving toward free markets, freedom of con- 
tract, freedom of movement, toward freer trade around the globe. 
I have gone to Poland, Bulgaria, Eastern Europe, advising some of 
those countries on how to move to a free market. If when I was in 
Bulgaria, somebody said, hey, we’ve got this great plan, it’s called 
flow control, isn’t this a good idea, I would have said, no. Get rid 
of that. That belongs to another era. Move to the free market. 

It seems to me that if we’re advising the rest of the world to 
move toward a free market and away from State-ism that we ought 
to at least not go in the wrong direction ourselves. 

I’m very concerned about this legislation. I was opposed to flow 
control or bans or limits on interstate commerce before these hear- 
ings. But having heard the earlier panel in this one. I’m even more 
concerned. I thought the Constitution was a good idea. I think the 
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Takings Clause is a good idea. I think the Commerce Clause was 
a good idea. 

I understand Patrick Henry’s concern that moving from the Arti- 
cles of Confederation to the Constitution might raise some prob- 
lems, but I really did think that the Commerce and the Takings 
Clause were tremendous improvements over the Articles of Confed- 
eration. I think to throw those out is a big mistake, that we don’t 
all grow our own wheat in our own backyards, our own counties or 
our own States. We don’t get our own coal from our own counties 
or our own backyards or our own State. We don’t bury our dead 
in our own cities and towns. 

I don’t understand why you’d want to put those kinds of restric- 
tions by State, and if not by State, why not by county, and if not 
by county, why not by city. Why not get rid of the free market alto- 
gether. It seems to me that moving toward more State control, gov- 
ernment control of this, in order to subsidize inefficient govern- 
ment-run entities is the exact wrong direction to go. Having lis- 
tened to the earlier discussions in the earlier panel, I thought it 
was a bad idea before. I think it’s a truly horrible idea and destruc- 
tive idea now. 

At Americans for Tax Reform, we do rate tax votes and because 
this is a tax on consumers, specifically designed to subsidize failed 
and failing and costly government enterprises, the kind that we tell 
the politicians to get out of the business of doing that, we’re going 
to be rating this vote as a bad vote on the tax issue itself in this 
year. 

Bad ideas in the private sector go bankrupt. Bad ideas when the 
Government runs them, they want to stick an I.V. in the taxpayers 
to fund it. It’s a big mistake. I would urge you to defeat this legis- 
lation. And I stayed within the green. 

Senator Chafee. You certainly did, and you made your point 
clearly. 

Mr. John Broadway, Virginia State director. National Federation 
of Independent Business. We welcome you here, Mr. Broadway, 
and go to it. 

STATEMENT OF JOHN BROADWAY, STATE DIRECTOR, VIR- 
GINIA, NATIONAL FEDERATION OF INDEPENDENT BUSINESS 

Mr. Broadway. Thank you, Mr. Chairman. 

On behalf of 600,000 members of the NFIB across the United 
States, and over 11,000 in the Commonwealth of Virginia, I’m glad 
to have an opportunity to present the views of small business. 

By way of introduction, NFIB is the Nation’s largest business as- 
sociation. About 50 percent of our members are in the service and 
retail industries. About 25 percent are in manufacturing and con- 
struction, and the rest in businesses ranging from agriculture to 
wholesale services. Our typical member has about five employees 
and grosses about $350,000 annually. 

The vast majority of small businesses are customers of waste dis- 
posal services, NFIB also represents a number of small haulers and 
recyclers. Consequently, any efforts to maintain and expand the 
use of flow control ordinances negatively affects the small business 
community. Flow control ordinances force waste disposal customers 
to use Government mandated waste management facilities and ere- 
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ate monopolies, which small business owners, and in fact all cus- 
tomers, will most likely pay higher costs. 

By their very nature, monopolies give an advantage to one entity 
at the expense of all others. Because monopolies don’t have to face 
free market competition, customers have no power to bargain for 
better rates and service. 

Flow control ordinances have their most obvious impact on price. 
In communities where there are no such ordinances, both large and 
small haulers, processors and recyclers compete for market share. 
By contrast, where these ordinances do exist, prices are artificially 
set, and in some instances, as you’ve already heard this morning, 
prices are artificially set, and they in fact may be inflated to pay 
for other Government services. These monopolies limit choice and 
place a very real tax on small business. 

Another impact of these ordinances is inefficiency. Government- 
backed facilities don’t have to seek business to stay in business. 
They are guaranteed a return on their investment, there’s no in- 
centive to improve the disposal facility, to implement new tech- 
nology or to attempt to cut costs. And certainly, there’s no incentive 
to pass on savings to their involuntary customers. 

As I mentioned at the outset, we also represent a number of 
haulers and recyclers. With flow control ordinances in place, it’s 
highly unlikely that these small businesses will be able to compete 
for long-term contracts. They will, in effect, be shut out from hav- 
ing any opportunity to provide such services. 

We do not agree with the proposition that waste management re- 
quires flow control. Such management by local governments can be 
performed through regulating the quality of service, not by per- 
forming it themselves or by establishing long-term exclusive con- 
tracts. 

In fact, there is a good example of this process taking place pres- 
ently in Virginia. A few years ago, the city of Richmond and several 
surrounding localities formed the Central Virginia Waste Manage- 
ment Authority. One of their goals has been to maximize existing 
private waste management company participation. 

The director of that authority, Kevin Burns, has written an arti- 
cle on this subject, and I would like to just quote three sentences 
from his article in which he says: 

Unlike most other regional authorities, this authority has implemented all of its 
programs through private service contracts for recycling and other waste manage- 
ment services. The result has been the development of an integrated regional waste 
management program. The public’s investment in contract services has stimulated 
the creation of private competition jobs and the private tax base. 

Now, regrading the subject of the grandfathering clause. While 
small business owners do not support the concept of flow control 
ordinances, we’re not insensitive to the problems in many commu- 
nities that do in fact have these facilities in place. If the committee 
does approve flow control legislation, we would strongly urge that 
only a strictly limited provision be established relative to a 
grandfathering clause. We do not believe that communities with 
ongoing programs should be mandated to live under flow control 
into eternity. 

In conclusion, I would just state that NFIB urges the committee 
to consider the negative consequences of establishing long-term mo- 
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nopolies that force small businesses to purchase services from a 
single supplier. We do not believe it’s in the best interest of the Na- 
tion or the small business community. 

Senator Chafee. Thank you very much, Mr. Broadway. 

Just a couple of brief questions. I don’t understand why the rates 
on these facilities are so high. Is there a suggestion, Mayor Rooney, 
that they’re inflating their charges, that because they’ve got a cap- 
tive market that they are charging way more than what the going 
rate — I’m going to ask you. Commissioner Johnson, the same ques- 
tion. Because there seems to be a suggestion here that when these 
places have flow control that they are outlandish in their charges. 

Mayor. 

Mayor Rooney. Actually, when these facilities were mandated 
way back in the 1970’s, actually it occurred in the 1980’s, when we 
had to go out and build the incinerators, most of them were done 
with no big contracts. And county authorities who have autono- 
mous, anonymous people on them, they just decided to go out and 
pick whoever showed them the best plant in Europe or somewhere 
else in the world. 

That’s how some of these plants were chosen. They were 
overbuilt, they were just not competitively done. The bonding was 
done without any competitive — in fact, I questioned the bonding at 
the time. There was a commission of 1 and Vi percent for the bond 
issues that went out, when the actual market value was about % 
percent on issues that size. 

So they did nothing that was competitive. They were free opera- 
tors, as the 800-pound gorilla was, you know, anything he wants, 
he’s got. And we couldn’t even protest. 

Senator Chafee. OK. Commissioner Johnson, what do you say to 
all this? 

Mr. Johnson. Mr. Chairman and members of the committee, 
modern waste-to-energy plants, modern compost facilities, cost 
more than burying garbage in the ground in the short run. As 
Mayor Rooney himself said, local governments were mandated to 
do this. We were mandated to do it by State law. Many of us 
thought that that’s what the intent of RCRA was. 

Most of the plants, and I can’t speak for every single plant and 
facility in the country, most of these plants were indeed competi- 
tively bid. The bonds were sold in a competitive sale. Pollution con- 
trol requirements from State agencies, as well as the EPA, are very 
strict on these facilities. Extremely strict and very expensive. 

Senator Chafee. I understand that. But the suggestion from the 
testimony is that the prices they’re charging are way over where 
they could be. In other words, I guess Mayor Rooney said they are 
awash with cash. 

Mr. Johnson. Mr. Chairman, I hear that. But I can tell you 
that’s not the case in my county or in any other facility with which 
I’m familiar. Now, one of the things that we were told to do was 
run these like a business. That involves providing reserved funds, 
which a business would do. That’s not awash in cash. That’s just 
prudent management. I’m not aware 

Senator Chafee. My time is up. 

Mr. Johnson [continuing]. Of facilities being awash in cash. 

Senator Chafee. Mayor Rooney, very briefly now. 
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Mayor Rooney. Yes, very briefly. There’s a good example, when 
flow control ended in New York, the Hempstead Incinerator at that 
time was charging approximately $103, $104 a ton, getting no gar- 
bage. Today without flow control, that facility is between $60 and 
$65 a ton, getting all the garbage it can handle. They’ve been made 
to be competitive and they can be competitive, and they’re operat- 
ing fine. 

Senator Chafee. Senator Baucus. 

Senator Baucus [assuming the chair]. Thank you, Mr. Chair- 
man. 

Mr. Johnson, this is not a question for you on flow control, rather 
a subject of the next panel, interstate waste. As I understand it, 
you’re going to be chairman of the National Association of Coun- 
ties. It’s further to my understanding that the organization in the 
past has favored interstate legislation, that is, to allow local com- 
munities to have more control of their own destiny, and that is, 
limit to some degree out-of-state garbage into those counties, is 
that accurate? 

Mr. Johnson. Yes. Senator Baucus, NACO’s position is to sup- 
port an interstate waste bill. We think that’s important as part of 
State decisionmaking. We think that a lot of the problems that are 
connected with exporting waste can be ameliorated if we have flow 
control so local governments can take care of their own garbage. I 
mean, we’re willing to do this. 

But we do support an interstate bill. 

Senator Baucus. Thank you. 

Mr. Norquist, do you favor a grandfather provision in flow con- 
trol? 

Mr. Norquist. No. 

Senator Baucus. No grandfather whatsoever? 

Mr. Norquist. If you’re charging above market rates for the tak- 
ing of garbage, that doesn’t solve any problem. What they ought to 
do is either sell off the facility, privatize it, reduce the debt that 
they entailed, or go to market-based prices. The other says, we’re 
going to take money from taxpayers to pay off the bondholders, and 
we’re going to do that by gouging consumers and taxpayers. That 
doesn’t solve any problems. 

Senator Baucus. What about those communities that relied on 
the law and built a facility? 

Mr. Norquist. That were forced to do that by the law? 

Senator Baucus. They built the facility, relying upon then-cur- 
rent law, before the Carbone decision. 

Mr. Norquist. Before the Carbone 

Senator Baucus. A lot of people around here talk about, let the 
local community decide what it wants to do, you know, local con- 
trol, and that’s what the local folks decided to do. 

Mr. Norquist. Right. But local control starts with individuals 
running their own lives and making their own decisions. The 
county getting together and saying to people, we’ve captured you 
as consumers, and we’re going to make you pay the rates that we 
want. Of course, government monopolies charge too much and are 
wasteful, from Afghanistan to Zaire, from 2000 years ago 

Senator Baucus. Whoa, wait a minute. We’re not talking about 
Zaire and Afghanistan right here. We’re talking only about the 
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United States of America. So I’m just curious, so you do not favor 
any kind of grandfather provision? 

Mr. Norquist. No. 

Senator Baucus. You oppose any grandfather whatsoever? 

Mr. Norquist. Yes. 

Senator Baucus [assuming the chair] . Thank you. 

Senator Lautenberg. 

Senator Lautenberg. Thank you very much, Mr. Temporary 
Chairman. 

[Laughter.] 

Senator Baucus. Any time. 

Senator Lautenberg. We seize the initiative. 

Senator Baucus. Right, absolutely. Speaking of Zaire. 

[Laughter.] 

Senator Lautenberg. Mayor Rooney, good to see you, and you 
know that I share your view that the residents, taxpayers ought to 
pay as little as they have to. The problem is that we got into a situ- 
ation because of the fear and the worry that one day the borders 
were going to be shut down on us. 

Now, what happens? You’ve heard Senator Coats and Senator 
Levin and Senator Specter talk about restricting interstate garbage 
transfer. Lots of members agree with them. What happens if you’re 
forced to stay in New Jersey and we have no choice? Then what 
do we do? 

Mayor Rooney. Well, it’s, we’ve wasted millions and millions of 
dollars for the last 8 years, 9 years or so that basically that hasn’t 
happened and that there was lower alternatives out there. I’m hop- 
ing that this doesn’t happen, that the interstate ban doesn’t hap- 
pen and that States will take their fair share, as New Jersey did. 
The only reason we have no landfill space available is because of 
New York City and Philadelphia. 

Senator Lautenberg. I’m with you, so 

Mayor Rooney. There are States and there is industry out there 
that believes that they can have an industry of garbage, of landfill 
and garbage. But there’s also other things that could happen. 
Under flow control, we have this mandated system that’s extremely 
high. It can be better without flow control. If we got rid of flow con- 
trol, they would be forced to be more competitive. I’ll give you an 
example of New York, the incinerator, where 

Senator Lautenberg. They would be better off lowering their 
rates and having some revenue 

Mayor Rooney. Right. 

Senator Lautenberg [continuing]. Than not have any revenue 
and just waiting for the free market to bury them in bankruptcy. 

Mayor Rooney. What’s happened under flow control is that we’ve 
created an underground economy. We’ve created a diversion. We al- 
most have prohibition out there, where it’s more profitable to divert 
garbage than it is to send it to the proper facility. So that’s what’s 
been happening. The diversion in all of these States is just tremen- 
dous. That’s bad for all of us. It costs our taxpayers those dollars. 

Senator Lautenberg. I think the principal thing, because of the 
limited time here, is that I want all to recognize that there is a link 
that most see between flow control and interstate transfer of trash. 
I would caution you that we could arrive at a situation which 
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would invite terrible retaliation. If someone’s going to say, you 
can’t ship garbage, and you heard me say before, you can’t ship 
coal, you can’t ship other stuff, it would be awful. 

So I think at some point, and one of the things I would tell you, 
Mr. Norquist, that distressed me in your testimony, is that you re- 
ferred to almost a political or some economic ideology without once 
approaching what we do about the problem. This is a very complex 
issue. No one enjoys having their trash carted out-of-state. It’s 
something that we are forced to do. 

We used to take it in New Jersey, we went to the Supreme 
Court, perhaps you heard me say it before. Supreme Court denied 
us any restraint there. As Mayor Rooney said, we’re filled up be- 
cause of what happened in those States. It’s going to come back to 
us. 

But I like it when a witness says, OK, here’s the problem, here’s 
what we think, and not a lecture on what kind of economics system 
ought to prevail. 

Thank you. 

Senator Chafee [resuming the chair]. Senator Sessions. 

Senator Sessions. Well, I like the economic system Mr. Norquist 
talked about. 

I do. I’m somewhat troubled by the impact I think it will have 
in at least one area of Alabama that they’ve entered into reliance 
on the Government that certain things would be appropriate. In 
theory, I think you’re probably correct, that we could, other forces 
would take over and it may just be as well to do one way or the 
other, not have grandfathering. But I think for the disruption and 
the turmoil it would cause, it may not be necessary. 

Let me ask this. I thought it was interesting, the Senator from 
New Jersey talked about it, I find it difficult to justify under the 
commerce clause absolute blocking of the transfer of any substance 
in America, that you feel like, and I think I understood you to 
agree with that. 

Mr. Norquist. Yes. I didn’t realize that the commerce clause was 
a matter of debate here, or wasn’t the American approach to how 
we handle it. I didn’t know it was an economic theory or some- 
thing. I thought it was kind of important. 

Senator Sessions. Things like nuclear waste, I think it’s per- 
fectly rational, almost irrational for this Nation not to identify a lo- 
cation in this country to place nuclear waste and set about to do 
it. You take the places that would be most conducive to that, and 
you use that land or property for it. 

We’ve done that with regard to Nevada, and we can’t seem politi- 
cally to have the will to follow through. It amazes me how much 
it’s costing this Nation in terms of tax on citizens and the utility 
rates, because this Nation doesn’t have the will to follow through 
on a perfectly rational plan to dispose of nuclear waste. 

Mr. Leff, you mentioned something. I’m not quite sure I under- 
stood it, but it was that the spot market, the tipping fees for gar- 
bage are dropping? 

Mr. Leff. Yes. 

Senator Sessions. To me, that is a thing to rejoice. You seemed, 
you were suggesting that it was not a good thing. I think that 
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would be wonderful, as long as we’re not disposing of it in an un- 
safe way. 

Mr. Leff. Well, what happens is that haulers will divert a mem- 
ber town’s waste to another facility and be able to command a 
lower price on the spot market. The reason that the spot market 
prices have gone down is because the facilities are competing for 
some amount of waste at any price because they’re not getting the 
waste that’s guaranteed to them under the contracts. 

If we were to restore flow control in Connecticut, it would lower 
the tipping fees for 86 percent of our population. 

Senator Sessions. You think it would lower the costs? 

Mr. Leff. Yes, it would. It would, because then the waste that 
is supposed to go to the particular facilities would go to those facili- 
ties, and they would be getting more waste and it would spread the 
fixed costs over a greater number of tons of waste. 

Senator Sessions. Any other comments on that? 

Mayor Rooney. I think it’s the opposite. Because last year, the 
rates were about the lowest. They’ve come back up. Right now, as 
far as Groves Landfill in Pennsylvania, just over the border from 
New Jersey, it was down as low as $26 a ton last year, now I un- 
derstand it’s up to about $36 a ton. So we see it going up in the 
Pennsylvania landfills, and I differ with the opinion. 

Senator Sessions. Well, it’s a very, very difficult issue, and it’s 
important for the Nation. Mr. Chairman, that’s all I have. 

Senator Chafee. Thank you. Senator. 

Senator Lieberman. 

Senator Lieberman. Thank you, Mr. Chairman. 

This has been an interesting and important discussion. As Mr. 
Leffs testimony indicated, this is a very important issue to Con- 
necticut. Not only Mr. Norquist has invoked the interest of tax- 
payers here today. The problem here is, which taxpayers? In other 
words, the interest of taxpayers has been both on behalf of re- 
inserting flow control and the interests of taxpayers has been in- 
voked as beneficiaries of no flow control. 

So it obviously depends on which taxpayers. It happens, if your 
taxpayers are part of an area which hooked into a contract to build 
a waste to energy facility, which was thought to be the progressive 
thing to do — I was thinking about something Senator Sessions said. 
I’m not taking it out of context, I don’t mean to, but the old legal 
concept of action and reliance, there’s a certain sense here in which 
a lot of communities around the country acted in reliance on what 
was the world at that time, which was changed, and made financial 
commitments. 

These are big plants, you had to have a clear revenue flow, not 
to mention the garbage flow. But that came with the revenue. 
When the Carbone decision of the court changed that, suddenly the 
revenue wasn’t there. 

So I want you to go back, let me first say, in response to Senator 
Smith’s question about, and it’s a very important question Senator 
Smith raised, in terms of the Congress’ response to this problem. 
Because here’s somebody. Senator Smith worked very hard with 
Senator Chafee to fashion a compromise. And as he said, he was 
told over and over again, that in regard to this problem, the sky 
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is falling. Here we are, 2 years later, and it doesn’t look like the 
sky is falling. 

But I want to ask you, from your testimony, to invoke Senator 
Smith’s metaphor, it sounded to me as if you were saying. Commis- 
sioner Leff, that the sky was falling, but a little more slowly than 
we had thought it might. Correct? 

Mr. Leff. Yes. I would liken it to a slowly descending fog, rather 
than a ceiling plaster collapsing on you. There was a hope out 
there that Congress would act shortly after the Carbone decision 
and many haulers maintained that as well. They were waiting to 
see, and the diversion recently has increased. 

Senator Lieberman. So what are the consequences? In other 
words, we’ve had one project in our State downgraded, another is 
on an unstable credit watch. What actually has happened on the 
ground? What are the consequences to those changes? 

Mr. Leff. Let me if I may defer to Mr. Wright, from the Re- 
source Recovery Authority. 

Mr. Wright. You’ve had two things occur. First, if you take the 
Bridgeport facility, what’s happened there is the towns have done 
the responsible thing, and rather than ignore their obligations, 
they’ve raised their tip fees. So that the towns that are committed, 
at least for the residential waste, which actually shows up at the 
plant, the tip fees continue to rise, and as a consequence, the 
amount of waste continues to drop, causing further increases in the 
tip fee and further drops in the deliveries. 

So it’s spiraling up until at one point it may become intolerable. 

The other thing that’s happened is you’ve had a couple of com- 
munities, Madison and Guilford have actually sued to try and get 
out of their obligations. Ultimately, that litigation was settled. But 
that is a threat that hangs over all the projects, that the municipal 
security that’s provided for all these projects may be yanked out by 
a superior court judge one day. I don’t expect that those are a good 
case, but you don’t know what will happen once that’s thrown into 
the legal system. 

Senator Lieberman. Thanks, my time is up. 

And just to draw a conclusion, Mr. Chairman, briefly, from what 
you’ve said, I believe the response explains in your answer earlier, 
Mr. Leff, the quandary that Senator Sessions posed. In fact, and 
again, it’s because 86 percent of our State is covered by waste to 
energy facilities, and the contracts going with them. The absence 
of flow control has raised tipping fees. The reassertion of flow con- 
trol, in our case, because of the system we bought into in the State, 
will lower tipping fees, and therefore, lower taxes at the municipal 
level. 

Mr. Leff. You are absolutely correct. Senator. 

Senator Lieberman. Thank you. 

Senator Chafee. If I understand, that’s because currently, in the 
spiral effect, some of it’s going out-of-state or going some place else, 
and whereas, if it was all, if flow control continued, then the vol- 
ume would bring down the tipping fee. Is that the point you’re 
making? 

Mr. Leff. Absolutely, yes. 

Senator Chafee. Fine. Thank you. Thank you very much. 
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Now, we want to thank this panel, it’s been a very fine panel. 
And we’ll go to the next panel, and if you’d come forward, please. 
That’s Mr. Seif from the Pennsylvania Department of Environ- 
mental Protection; Mr. John Cahill from New York; Mr. Randy 
Mastro from New York City; Mr. David Olson, Dakota Resource 
Council; and Mr. Tony Ciofalo, on behalf of the Allied Waste Indus- 
tries. 

Now, gentlemen, regrettably, I am unable to stay. Senator Bau- 
cus is kind enough to indicate that he would handle the hearing. 
I have staff here, plus we’ll have copies of your testimony and the 
record will show. So I’m very interested, I sincerely apologize, be- 
cause I’ll have to leave into your testimony. 

Mr. Seif. 

STATEMENT OF JAMES M. SEIF, SECRETARY OF ENVIRON- 
MENTAL PROTECTION, PENNSYLVANIA DEPARTMENT OF 

ENVIRONMENTAL PROTECTION 

Mr. Seif. Good morning, Mr. Chairman. Thank you. This is my 
second appearance here. 

Senator Chafee. Yes, you’re getting to be a regular. You can get 
a commuter ticket. 

Mr. Seif. A tribute not to my eloquence, but to your patience. I’m 
sure. 

You remember the movie: “If you build it, they will come.” That 
is Pennsylvania’s experience. Pennsylvania in 1987 had basically 
the status of a backward nation: 1,100 unlined landfills, no State 
plan, no county plans, virtually no recycling, only 18 months of ca- 
pacity left in our State. The free market had done its thing. I’m 
afraid. 

In 1988, we invested an enormous amount of capital, including 
political capital, which is what it takes to solve these kinds of prob- 
lems, in passing and implementing our Act 101. We now have 67 
rational county plans, only 51 landfills, all state-of-the-art, double 
lined, recycling at 20 percent and rising toward our statutory goal, 
and I hope beyond, of 25 percent. 

We had capacity for up to 10 years as a result of these expensive 
steps. I say had, because at that point, our reward for a good deed 
set in. The numbers appear on page 4 of my written testimony. 
They are mind-numbing in their volume. They numb the olfactory 
sense as well. 

What do we want? Well, we don’t want more regulation from 
Washington. We don’t want any money from Washington. We don’t 
want a ban, or the right to impose a ban. We don’t want you to 
change the natural economic trash sheds of the Nation to fit State 
borders where they don’t quite fit. We don’t suggest that New York 
City become self-sufficient in trash or food production any more 
than we think Somerset, PA should have a stock exchange or an 
opera. 

What we do want is for the Congress to accept the court’s invita- 
tion to give us the capacity to protect ourselves, protect our invest- 
ment, and to give all States the capacity and the will to grow a sys- 
tem that is at least somewhat like ours, and at least as successful. 
Specifically, on page 7, the elements are set forth of what we would 
like to see. The bill passed last year has those essential elements. 
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though I would agree with Senator Lautenberg that conditions con- 
tinue to change, and it may be that we should be in discussions 
with the House and others, other States, on some of the provisions. 

Pennsylvania is upstream of the Chesapeake Bay. We are doing 
our best to act responsibly toward it. We are downstream of the air 
pollution caused elsewhere in the Nation. And we are downstream 
of the trash stream. As the real estate agents say, location, loca- 
tion, location. I guess we measure up in that regard. 

But it’s not just location, it’s the fact that we achieved efficient, 
risk-free, from the environmental sense, efficient landfilling capac- 
ity. We built it, and they came. We don’t want to unbuild it, we 
would just like to see others build it. We would like the right to 
adopt, especially through community and local community action, 
some protections on our investment, some protections on the envi- 
ronment of Pennsylvania. 

We will look forward to working with you to realize that oppor- 
tunity. 

Senator Baucus [assuming the chair] . Thank you, Mr. Seif. 

Our next witness is Mr. Cahill, commissioner. New York State 
Department of Environmental Conservation. 

STATEMENT OF JOHN CAHILL, COMMISSIONER, NEW YORK 

STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

Mr. Cahill. Thank you. Senator. 

Thank you for giving New York State the opportunity to express 
our interests and concerns on this very important issue. 

I think it’s appropriate to start off to give an overview of what 
New York State has been doing on the issue of flow control and 
interstate waste. In 1988, New York State passed laws which es- 
tablished a hierarchy that prioritizes waste reduction and re-use 
and recycling as the proper ways to handle our solid waste. 

One of the things that I’ve noticed that has been missing this 
morning in discussion is the importance of waste reduction, recy- 
cling as appropriate tools in solid waste management. Since 1988, 
recycling has more than quadrupled in the State of New York, from 
2 million tons per year in 1988 to over 8.5 million tons in 1995. 
New York State is leading the Nation in recycling, in that we have 
a recycling rate of 35 percent compared to the nationwide average 
of 24 percent. 

Some solid waste still must be incinerated or landfilled. Approxi- 
mately 80 percent of New York State’s waste is disposed in New 
York State’s borders. The remaining 20 percent goes to facilities in 
Pennsylvania, New Jersey, Connecticut, Massachusetts, Virginia, 
West Virginia, Ohio, Indiana, and Illinois. Most of the waste sent 
out-of-state goes to private facilities, many with host community 
agreements. The remainder supplements the capacity from munici- 
pal landfills, thus reducing the burden on local taxpayers. 

With respect to the issue of flow control, in contrast to most 
States, New York has had a history of municipal development and 
operation of solid waste disposal facilities. Our laws have put the 
burden on local governments to recycle and reduce solid waste. 
This has led to a need for flow control to create economically viable, 
environmentally sound solid waste management systems. The issue 
of flow control is critical to many communities in New York State. 
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One of the previous speakers mentioned the Hempstead facility, 
which is in Nassau County, as having truly benefited from the flow 
control. The reason for that is simply that there is a continuous 
large waste stream from lower New York. I would compare that to 
our Warrensburg, Washington County facility in upstate New York, 
in a rural area along the Canadian border. They took the initiative 
about a decade ago to build an up to the top of the line resource 
recovery facility, on the expectations that flow control would be in 
effect and would allow them to control their waste. 

These two counties, Washington and Warren, as I mentioned, 
small, rural communities, who will do anything to make sure their 
communities do not go into default. The fact that they haven’t been 
in default at this time I think is a tribute to their perseverance and 
their dedication as local community leaders. 

However, while they may not be in default now, it seems as 
though that will be inevitable, unless there is some grandfathering 
provision under the flow control. 

With respect to New York City’s approach to solid waste manage- 
ment, I will defer most of the comments to Mr. Mastro on this. But 
last year. Governor Pataki signed legislation to close Fresh Kills 
landfill in Staten Island. Fresh Kills is the largest unlined landfill 
in the Nation. It was built in 1942, with the intent that it would 
last a couple of years and that it would be built to simply above 
grade. 

Well, here we are 55 years later, it’s still operating and now en- 
compasses 2,200 acres of marine wetland in Staten Island, and is 
the only remaining uncommitted, unlined landfill left in New York 
State. Failure to close Fresh Kills would only delay the implemen- 
tation of more effective operations for waste reduction and recy- 
cling. New York State is not coming here hat in hand, looking for 
Federal help. Indeed, Governor Pataki last year showed tremen- 
dous leadership in pursuing and promoting a clean water, clean air 
bond act, which provides over $100 million for New York City solid 
waste efforts. 

In particular, $75 million will be made available to New York 
City for Fresh IGlls closure, and an additional $25 million the Gov- 
ernor has committed for New York City to improve its recycling ef- 
forts. An additional $19 million in 1972 Environmental Quality 
Bond Act funds, have been earmarked for New York City. 

Senator Baucus. I have to ask you to wrap up your testimony. 

Mr. Cahill. We believe. Senator, with respect to the free market 
should control the issue of interstate waste. We believe that host 
community agreements are absolutely essential. We look forward to 
working with the States and working with the Congress with re- 
spect to this important issue. 

Senator Chafee [resuming the chair]. Thank you very, very 
much. 

That’s a good lead-in to you, Mr. Mastro. You’re next. 

STATEMENT OF RANDY M. MASTRO, DEPUTY MAYOR FOR OP- 
ERATIONS, CITY OF NEW YORK; ACCOMPANIED BY JOHN 

DOHERTY, COMMISSIONER, DEPARTMENT OF SANITATION 

Mr. Mastro. Thank you very much. Senator, and members of the 
committee. 
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It’s my pleasure to be here on behalf of Mayor Guiliani to ad- 
dress these very important issues. If I may make the City’s position 
very clear. We have submitted written statements, but at the out- 
set, I wanted to say that the City strongly opposes any presumptive 
ban on interstate waste shipments, but strongly favors the use of 
host community agreements for that waste which is exported. 

I know there have been specific questions raised about Fresh 
Kills and our closure of Fresh Kills. So I wanted to discuss that 
plan on the City and State’s part and give you some of the particu- 
lars on that in my limited time today. 

It’s in keeping with these principles, which include our belief 
that the free market, coupled with host community agreements, is 
the best way to ensure a reasonable, fair pricing structure, as well 
as a good neighbor policy, that the city has not predetermined with 
the closure of Fresh Kills, where its solid waste will be disposed. 
This Mayor and this Governor, supported by a bipartisan consen- 
sus of the State legislature, decided to close Fresh Kills by Decem- 
ber 31, 2001. 

But this will be a phased-in approach, each year diminishing the 
landfilling and use of Fresh Kills over that 5-year period. We have 
insisted, consistent with these principles, that each bidder for ex- 
port of a city’s residential waste have all requisite environmental 
permits and a host community agreement, verifying that the re- 
ceiving jurisdiction has approved the operation of the facility and 
agreed to accept the solid waste to be imported, often the result of 
some direct financial benefit to the receiving jurisdiction. 

The city will begin this diminution of landfilling at Fresh Kills 
with the export of up to 1,800 tons per day of residential waste 
from the Borough of the Bronx by July 1997. In this regard, it is 
significant that the city received six competitive bids for this waste. 
The bidders proposed seven different end locations in five different 
States; two of those locations being within the State of New York. 
It’s encouraging that we have bids within the State, and we will 
continue to work with and urge the State to develop even more ca- 
pacity, in part because transportation is a major element of export 
costs. 

But I should also add that in receiving these bids, we received 
three times the capacity in these bids for that which is needed to 
export these 1,700 to 1,800 tons per day from the Bronx. 

We did not stop there. We are expanding our recycling program 
and our waste reduction initiatives in an effort to reduce the 
amount of waste that will eventually need to be exported. In this 
regard, I should note that we’ve added more than $320 million to 
our city’s financial plan to address the closure of Fresh Kills in an 
environmentally sound approach. It was not an environmentally 
sound approach for New York City to have all of its residential 
waste going to one location, surrounded by a heavily populated 
area of Staten Island. I think everyone recognizes that. We’re try- 
ing to pursue environmentally sound approaches for New York City 
and New York State’s long-term future, as well as the Nation’s 
long-term future. 

So in that regard, we’re putting our money where our mouths are 
and spending more city funds to increase recycling. We’ve increased 
our recycling budget by more than $76 million to try to reduce the 
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amount of waste that the city has over the next 5-year period as 
we diminish the use of Fresh Kills in anticipation of closure. 

I should add that we are the only large city in American that re- 
quires 100 percent of its households to recycle, including those in 
multi-family dwellings. We recycle at a higher percentage of house- 
hold waste than any other large city in America. So we not only 
require it of 100 percent of our households, but among household 
waste, we recycle a higher percentage of our household waste than 
any other major city in America. 

We’re going to continue to spend even more to recycle new mate- 
rials, to increase education and outreach, to foster better compli- 
ance, to have new equipment to improve recycling efficiency, and 
to also include programs relating to residential backyard composing 
and other new initiatives to potentially expand recycling. 

Senator Baucus. I’ll have to ask you to wrap up, too, please. 

Mr. Mastro. Certainly. In short, we are taking the steps not 
only to address exportation, but at the same time, to reduce the 
amount of waste that we produce in anticipation of Fresh Kills’ clo- 
sure. It is our expectation that by advancing waste reduction and 
recycling over the next 5 years, the city will reduce the amount of 
export. But we are confident that the capacity and desire to accom- 
modate this waste exists. I reiterate that our city’s residential 
waste will only be sent to communities that have agreed to receive 
it through host community agreements. 

Thank you very much. 

Senator Baucus. Thank you very, very much. 

Mr. Olson, you’re next. 

STATEMENT OF DAVID L. OLSON, DAKOTA RESOURCE 
COUNCIL, WESTERN ORGANIZATION OF RESOURCE COUNCILS 

Mr. Olson. My name is David L. Olson. My family and I operate 
a family grain farm south of Minot, ND. I am here to testify on be- 
half of myself and my community, and as a member and officer of 
the Souris Valley Chapter of Dakota Resource Council, one of the 
six groups that make up the Western Organization of Resource 
Councils. 

My expertise on the interstate transportation of solid waste 
comes from my observation of the effects it has had on my commu- 
nity. I live just a few miles from the Echo Mountain Landfill, oper- 
ated by Municipal Services Corporation. Since the early 1990’s, I 
have been able to witness daily the transporting of tons of out-of- 
state waste being offloaded from the rail head at Sawyer, ND, and 
then trucked to and dumped at the Echo Mountain Eacility. The 
Sawyer dump receives 150,000 tons of waste a year, including mu- 
nicipal solid waste and industrial waste from many different States 
around the country. 

In spite of the fact that many North Dakotans had strong res- 
ervations about the wisdom of siting the Echo Mountain facility in 
old coal spoils south of Sawyer, the lack of Eederal legislation al- 
lowing States and local governments to control the flow of out-of- 
state waste into their landfills made it impossible to regulate gar- 
bage coming into our community. 

We were successful in securing construction modifications that 
offered additional protection for some water supplies. We were also 
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able to require the presence of a full-time, on-site inspector at the 
facility. But we lacked the necessary tools to be able to make the 
most fundamentally important siting decision. Since the facility 
was sited, those very things occurred which many of us predicted, 
including illegal disposal of hazardous waste and failure to produce 
economic development. 

From the beginning, MSC assured the local community and the 
State legislature that its site never was intended nor would become 
a hazardous waste site. However, in 1995, we learned that MSC 
had in fact allowed approximately 198 barrels of hazardous waste 
to be buried. The waste contained levels of barium several times 
higher than allowed by law. General Motors was the generator of 
the waste, and the waste was contained in metal barrels. When the 
health department discovered the barium, they informed GM the 
barrels would have to go. Of course, GM maintained the barrels 
would be too expensive to dig up, and to its credit, GM did finally 
agree to remove some, but not all of the barrels of barium. 

Less than 3 months after this situation was resolved, GM an- 
nounced it was ending its contract with MSC. Subsequently, MSC 
has lost its major contract for incinerator ash. There are now only 
six employees at the facility. Employees may decline even further 
as cells close. Needless to say, the vast economic benefit to the com- 
munity that MSC promised never came to pass, and it appears slim 
it ever will. 

Area landowners like myself got together early in the 1990’s and 
speculation was rampant as to how a mega facility like the Sawyer 
dump would affect all of us in the area and how it would affect the 
whole of North Dakota. North Dakotans are a fairly pragmatic peo- 
ple. We were interested enough to contact other States where 
MSC’s parent company conducted business. 

A couple of strongly needed things came out of our research and 
practical experience. The interstate waste bills that the Senate has 
passed over the years are a start. But there are three additional 
points that I urge you to consider. Most of these points are ad- 
dressed in the interstate waste bills that Senator Baucus and Sen- 
ator Conrad have introduced, and I urge you to refer to them. 

First, there’s a strong need for North Dakota and other States 
to have a presumptive ban, like the one in Senator Baucus’ bill. 
Second, you realize these huge facilities impact so much more than 
just the host community. A State should be given authority to con- 
trol mega landfills. One way to do this, which we endorse, is to let 
States use a permit cap to moderate out-of-state waste shipments. 

And finally, in the past, some waste companies and States have 
wanted to exempt incinerator ash from this legislation. We think 
ash, which goes to the same landfills as solid waste, should be cov- 
ered by the same laws. Only Congress can give us the right to de- 
cide for ourselves next time whether garbage disposal is the kind 
of economic development we want to try. It is certainly not my in- 
tent or the intent of our organization to block the siting of out-of- 
state waste facilities in communities and States where citizens can 
make that determination through democratic channels. 

Senator Baucus. I’m going to have to ask you to wrap up. 

Mr. Olson. In summary, we can be empathetic to New York, 
New Jersey, Connecticut. They do have waste problems. But in 
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waste legislation, we would at least like to come to the table and 
have some saying the siting of future waste facilities in our State, 
which we do not have now. 

Thank you. 

Senator Baucus. Thank you very much. 

Finally, Mr. Ciofalo. 

STATEMENT OF ANTHONY CIOFALO, VICE PRESIDENT, COR- 
PORATE AND GOVERNMENT AFFAIRS, ALLIED WASTE IN- 
DUSTRIES, AND CHAIRMAN, ENVIRONMENTAL INDUSTRY AS- 
SOCIATIONS 

Mr. Ciofalo. Good morning. On behalf of the National Solid 
Waste Management Association, I do thank you for the opportunity 
to testify. 

NSWMA members collect, recycle and dispose of America’s waste 
in all 50 States. Our members range in size from one or two truck 
operations to multi-State companies. We have invested hundreds of 
millions of dollars to safely and economically manage America’s 
garbage and recyclables. We have created thousands of jobs in the 
process. 

Two years ago, I testified before this committee. I started my tes- 
timony by saying, today, all over America, trash got picked up, so 
did recyclables, disposal systems met environmental regulations, 
the system works. 

Senators that statement is equally true today. The system con- 
tinues to work. Americans continue to benefit from the most envi- 
ronmental protected and cost effective solid waste management 
system in the world. We accomplish this through a combination of 
State and Federal environmental and public health protection reg- 
ulations in a competitive, free market system. 

However, if Congress acts to restrict the interstate movement of 
waste, or to re-impose flow control, prices will rise with no cor- 
responding public health safety or environmental benefits. At- 
tached to my written testimony are the results of NSWMA’s latest 
survey of interstate solid waste shipments. What did we learn? 

First, 49 States exported some of their solid waste for disposal, 
and 45 States were importers. Second, the amount that moved 
across State lines for disposal in 1995 represents less than 10 per- 
cent of the solid waste disposed of in subtitle (d) facilities. 

Third, the great majority of these shipments occurred between 
neighboring States. This should not be a surprise. Markets do not 
recognize State or county lines. Waste sheds are markets. Solid 
waste moves most efficiently to local markets, many of which hap- 
pen to be located in a neighboring State. 

We also know that solid waste disposal capacity has increased 
dramatically over the last 10 years. In 1986, only 25 States had 
more than 10 years of disposal capacity. In 1996, 38 States had 
more than 10 years of disposal capacity. As a result of new Federal 
and State environmental protection and health regulations, the 
days of small open burning dumps are over. These regulations re- 
quire careful siting and environmental controls such as liners and 
leachate collection systems. Sites will be monitored well after they 
close. 
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Yet meeting these new requirements in a cost-effective manner 
results in a large, highly engineered landfill. Development costs of 
these landfills can easily be $500,000 per acre. These costs demand 
facilities that can achieve economies of scale, facilities that will 
serve a larger geographic area. 

Moreover, these faculties create jobs for local residents and the 
communities receive major financial benefits from host community 
agreements. They use per-ton fees to build schools and roads and 
other public facilities and to lessen the local and State tax burden 
upon their communities. 

Just as we oppose restrictions on interstate transportation of 
solid waste, we also oppose restrictions of the interstate transpor- 
tation of solid waste. Flow control is wrong for all of the reasons 
that interstate restrictions are wrong. The facts are clear: flow con- 
trol establishes expensive, local monopolies. EPA’s report to Con- 
gress made it clear. Flow control has no relationship to environ- 
mental protection or increased levels of recycling. 

So the only issue remaining for flow control proponents is the 
fear that solid waste facility bonds will collapse without Congres- 
sional action. Yet the reality is that only a very small percentage 
of these facility bonds have been downgraded, and those facilities 
continue to meet their bond payments. 

Flow control proponents claim that taxes have been levied to 
meet bond payments. What really happens is that the hidden taxes 
and inflated tipping fees, which are paid unknowingly by residents 
and businesses, have been replaced with honest, out in the open fi- 
nancing. Flow control facilities have lowered their tipping fees, 
eliminated all unneeded expenses, slimmed down and become cost- 
competitive. 

Finally, flow control does not guarantee that enough waste will 
be delivered to a disposal facility. The history of these facilities is 
clear: increased recycling and economic recessions cut into the 
amount of trash available for disposal. The bond industry knows 
this. Well before the Carbone decision, bond prospectuses warned 
that the garbage may not exist in the flow control area and that 
the tip fee would have to be raised and guarantee enough revenue. 

Senator I urge you to say “no” to monopolies. At this historic 
time when Americans is taking apart electric monopolies, don’t 
take a step backwards and create garbage monopolies. I urge you 
to restrict flow control and the restrictions on interstate transpor- 
tation of waste. 

Thank you for the opportunity to present our testimony. 

Senator Baucus. Thank you, Mr. Ciofalo, very much. 

Mr. Olson, you said you favor a presumptive ban. Why is that? 

Mr. Olson. Well, it would help States like North Dakota, where 
we’ve been in the past, I think, fairly well ill-prepared for the vol- 
ume of waste moving into western States like ours. And with a pre- 
sumptive ban, that would help the State health department and 
the State as a whole regulate some of the out-of-state waste. 

Senator Baucus. Do the residents there know about a potential 
landfill? Do they receive adequate warning or notice? Or, on the 
other hand, did a lot of them wake up one day and find, oh, my 
gosh, there was a big landfill here? I’m just kind of curious what 
that whole process was. 
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Mr. Olson. OK, I can be short and to the point. One day I 
opened the local newspaper, and on 3 pages on the inside, there 
was a 1-inch column. It said that there was a large industrial 
waste company bringing waste into a standing facility at Sawyer, 
ND. That’s the first anybody knew about it. 

As more of us asked questions and started calling the State 
health department, then more information started coming out into 
the newspaper. But the site was already bought. The site was al- 
ready in the construction phase. And things were going on there. 
It was already in the works. It was a done deal. 

Senator Baucus. There was not an agreement, then, with the 
local community, the town, or was there? 

Mr. Olson. Well, there was an implied consent on the part of a 
local community. But as you know, in North Dakota, you can have 
towns of 100 people, and 500 people surrounding that small com- 
munity. The small community supported the concept, from the em- 
ployment aspect of it. 

Senator Baucus. So you lacked the decisionmaker, or the Gov- 
ernor to be able to designate a decisionmaker to be a wider area, 
then, not just the local town, is that correct? I see Mr. Seif nodding 
his head. 

Mr. Seif. The community has to be defined correctly, and it has 
to understand that it’s out-of-state waste or in-State waste, it has 
to be an informed consent to be issued by the right people. 

Senator Baucus. Mr. Mastro and Mr. Cahill, what’s wrong with 
all that? You say you’re in favor of exporting only waste where 
there’s a host community agreement, if I understood you correctly. 

Mr. Mastro. That’s correct. 

Senator Baucus. So why not first make sure that there is a 
proper agreement? Isn’t it more likely to be a proper agreement if 
there’s a presumptive ban until the local community itself decides 
affirmatively that this is what it wants? Because in that situation, 
arguably anyway, they can be more fully informed of what’s going 
on, and time to think about this, be better able to examine the 
costs and the benefits of all this. 

Why isn’t that better? I say that in part because there are host 
community agreements, and then, as you know, there are host com- 
munity agreements. Some just speak to fees, maybe others, and 
just a whole wide variety. So when you say host community agree- 
ments, that doesn’t really solve the problem. The real question is, 
what should the terms of the host community agreements include? 

Assuming that we have host community agreements, and it’s as- 
sumed further that we’re talking about fair, legitimate host com- 
munity agreements, whatever that means, and I think most people 
know what that is, why not, what’s the difference between whether 
the ban is presumptive or not presumptive? Because still, we’re 
going to have the local community agree. What difference does it 
make? 

Mr. Mastro. We are requiring, in connection with the expor- 
tation of the city’s residential waste, host community agreements, 
and we are verifying, and in fact have been contacted by govern- 
mental entities who have expressed an interest from the State of 
Connecticut, from the State of Pennsylvania, other jurisdictions, 
about exportation of the city’s residential waste. So we are verify- 
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ing that there are real community host agreements. That’s what 
you need to be a qualified bidder in our process. 

However, a presumptive ban is really in our view very bad policy. 
It raises the potential for politicizing a process that shouldn’t be 
politicized. Free market forces are working. They’re working in 
New York City, which I should add I heard the representatives 
from New Jersey who were here, and the mayor from New Jersey 
who was here talk about their high costs of solid waste disposal. 
They as a State may have the highest cost in the Nation, but the 
city of New York has had the highest cost in the Nation. But our 
ability now for the first time to generate competition has caused 
our prices to go down. 

Senator Baucus. My time is about to expire — just did. One very 
quick question. 

Mr. Seif, what are some of the ranges of terms in host commu- 
nity agreements, and what do you think a reasonable set of provi- 
sions should be? So when we say host community agreements, we 
all know what we’re talking about here. 

Mr. Seif. The right synonym for agreement is contract. A con- 
tract should have consideration — the community gets something — 
and the community needs to be defined, and the State should do 
that. In our case, county would be appropriate. 

We also need to have an understanding on the part of the com- 
munity and its proper authorities, however they are constituted, of 
what’s coming, how long will it come. Is there a State, proper State 
regulation and permit, as there would be in our case. And all those 
elements. It’s not just one day last week, a company got the mayor 
to agree to a deal and then it happens. It has to be a stakeholder 
type process that can be pointed to in the future. 

Senator Baucus. My time has expired. 

Senator Sessions. 

Senator Sessions. Thank you. 

I’m thinking of a little slogan I twisted one time, and it was 
something like this, oh, what a tangled web we create when we 
first start to regulate. Things get more and more complicated. I 
heard the explanation of Connecticut. They entered into, they have 
a lot of different agreements and laws, and they want to dispose 
of waste in any way they want to. If they want to pay the price 
for that, fine. But you can’t bind the whole world to make it fit into 
their scheme of things, I think. 

Let me just say this, or ask a number of questions. With regard 
to disposal in a State, the commerce clause is an important part 
of our Constitution. It is an essential part of the growth and health 
of the economy of this Nation. Resources need to move rapidly be- 
tween various parts of the Nation and back and forth, and I sup- 
pose that applies to waste, also. 

However, it seems to me that the courts will allow the States or 
localities to place reasonable controls on interstate commerce. Mr. 
Seif, with regard to that, it wouldn’t be wrong for Alabama or 
North Dakota to have reasonable restraints on how they will accept 
garbage, reasonable fees and costs, reasonable regulations to mon- 
itor, and which you could require the landowners to pay all of that, 
would it? I mean, that is not, as your understanding, being elimi- 
nated by the Supreme Court opinion? 
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Mr. Seif. No, the Court goes on to invite the Congress to set up 
such reasonable possibilities. 

Senator Sessions. What about States? Can they do that? 

Mr. Seif. The States should, when the Congress gives us permis- 
sion, accept that invitation to set up only reasonable standards, not 
bans and not silly requirements and not the Arizona Mud Flap case 
and all that. But a right to protect our investment. 

Senator Sessions. I guess, you say the Congress, the Congress 
could act. I’m sure there will be some action by this Congress. But 
the State can still protect itself with reasonable controls, isn’t that 
right, under the Carbone decision? 

Mr. Seif. In the absence of Congressional permission to do some- 
thing more explicit, no State has succeeded, and many have tried, 
including Pennsylvania, to establish various ways to control what 
comes in. All those ways have been struck down in other forums, 
either courts or administrative proceedings. The fact is, it doesn’t 
work. We have to discriminate, in no way 

Senator Sessions. Your local trash has to be subject to exactly 
the same conditions of disposal as the out-of-state trash? 

Mr. Seif. That’s right, and trash is trash, and that’s appropriate 
from a technical point of view. The point is, if a community spends 
an enormous amount of money, political capital and so on to 
produce a landfill for itself and 20 years of capacity, and then finds 
out it’s only 5 years of capacity because we built it and everyone 
came, then we have been 

Senator Sessions. Well, but they wouldn’t be required to take 
any outside trash, would they? 

Mr. Seif. Well, how can I 

Senator Sessions. I mean, if you build a landfill for your city or 
county, you wouldn’t be required to accept trash from another State 
or city? 

Mr. Seie. When the Secretary denies a permit to trash coming 
from out-of-state, the permit action is overturned in courts because 
I have acted contrary to interstate commerce. I cannot ban out-of- 
state trash. 

Senator Sessions. Well, that’s on the assumption that the cre- 
ators of that landfill presumably felt they had the authority them- 
selves to do it. But if you created it exclusively for your purposes, 
you wouldn’t be required to accept any more, would you? 

Mr. ClOFALO. Well, I think you’re probably right in that. Senator. 
If we’re talking about a municipally-owned landfill, and they des- 
ignate that waste comes in from their municipal jurisdiction, I 
think you’re right in that. 

Senator Sessions. What about a private one in which you con- 
tract with a city? 

Mr. ClOFALO. I think a private one, a private landfill, privately 
owned landfill, I think then indeed the interstate commerce clause 
does enter in. 

Mr. Olson. It may not. In North Dakota right now. Senator, 
there’s a case that will be tried that an out-of-state waste company 
wants to dump in the city landfill. The city says, look, it’s not prop- 
erly lined. It’s not fit to take industrial waste from an Air Force 
Base. We can’t accept it. And they’re going to end up getting it 
shoved down their throat. 
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Senator Sessions. Well, let me pursue that. Let’s say a private 
landfill desires to receive, and that’s often the case, I suppose, you 
get a permit for a landfill, and they desire to receive trash from 
out-of-state or some other municipality within the State. It’s hard 
to stop that under the commerce clause as being interpreted now, 
is that correct? 

Mr. Olson. Yes. 

Senator Sessions. So if you’re going to have regulations on it, it’s 
got to apply to both the local disposal and your interstate disposal? 

Mr. Seif. Absolutely. That’s as it should be. 

Senator Sessions. All right. Now, if a city could, if it creates its 
own landfill, it could presumably limit that to its own needs. But 
if it contracts with a private landfill, that may be more difficult to 
do. 

Mr. Seif. Yes. 

Senator Baucus. I have a question for you, Mr. Ciofalo. Have 
waste companies generally been entering into host community 
agreements with importing States? 

Mr. Ciofalo. Yes, Senator. I think that’s very typical of the in- 
dustry in general. I know for my company, we have 46 landfills in 
22 States. I can tell you that we have host community agreements 
with all of them. Certainly all of our subtitle (d) larger facilities. 

Senator Baucus. The figure I have is that about 19 million tons 
moves across State lines every year. Is that about right? 

Mr. Ciofalo. I think the total universe is about 200 of solid 
waste generating in the United States in 1995, was 280 million, 
and of which about 25 million 

Senator Baucus. Say 25 roughly. How much of that 25 million 
is being imported to a landfill or incinerator where there’s a host 
community agreement? What percent, roughly, today? 

Mr. Ciofalo. I don’t know a percentage. Senator. 

Senator Baucus. Rough guess? 

Mr. Ciofalo. I think it’s very high. I think it would be in prob- 
ably the 80 to 90 percent range. 

Senator Baucus. Next question is, is there capacity, I mean, let’s 
say New York, let me get my figures here. As I recall, about 13 mil- 
lion tons? 

Mr. Ciofalo. You’re talking about Fresh Kills? Thirteen thou- 
sand tons a day. 

Senator Baucus. And New York State capacity, well. New York 
is now, what capacity is there in New York today? 

Mr. Cahill. Well, Senator, if I could just answer that. Two years 
ago, we undertook a revision to the regulations concerning landfill 
sitings in the State of New York, which increased the capacity in 
New York State by 50 million tons. So we have recognized the need 
for New York State to also look at increasing its capacity to ad- 
dress in-State and out-of-state waste. Because it should be noted 
that New York States does actually import. 

Senator Baucus. Most States do. 

Mr. Cahill. Yes. Our revisions have, to our regulations, has 
made it easier for siting and has created an additional 50 million 
ton capacity. 

Senator Baucus. My real question is the degree to which New 
York waste that’s going to be exported can easily be exported sub- 
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ject to host community agreements, when I don’t know if 80 per- 
cent’s correct or not, but let’s assume it’s correct, it sounds a little 
high to me, frankly. The degree to which New York can easily ex- 
port its balance and add to very significantly the amount of waste 
that is not subject to host community agreements. Again, the point 
being, the question being, how easily can New York export all of 
its waste, and do what New York wants to do, that is, subject to 
host community agreements? 

Mr. Mastro. As I said before. Senator, we are going to start ex- 
porting up to 1,800 tons per day of the residential waste in the 
Borough of the Bronx. We’ve received six bids siting seven different 
locations, two of them within the State of New York. Those bids 
constituted more than three times the capacity needed. In other 
words, just those bids for that Bronx exportation were three times 
more than the 1,800 tons per day that we’re seeing to export under 
that contract. 

I have to add one other thing. There are currently 13,000 tons 
per day of waste going to Fresh Kills that we are intending to re- 
duce the amount of waste through recycling and waste reduction 
programs. We believe we can have some substantial impact on that 
number over time, through increased recycling and waste reduc- 
tion. But there will still be a need for some export. 

Senator Baucus. What about Pennsylvania? How much of the 
volume being exported currently to Pennsylvania is subject to host 
community agreement? 

Mr. Mastro. I don’t know the answer of how much is being im- 
ported to Pennsylvania. 

Mr. Cahill. I think it’s important to note 

Senator Baucus. Could you provide that to us, please? 

Mr. Mastro. Certainly, Senator. 

Mr. Cahill. I think it’s also important to note. Senator, that in 
the report that was released by Governor Pataki and Mayor 
Guiliani back in November 1996, with respect to how the State and 
city were going to handle Fresh Kills’ closure, it would require, all 
the shipments out-of-state would require host community agree- 
ments. So I think prospectively the answer’s been addressed in that 
report, which I certainly would like to provide you. 

Senator Baucus. One question, too, Mr. Cahill, your predecessor, 
when I asked him by what year would New York be self-sufficient 
or contain all of the, deal with internally within the State, all of 
the garbage, the trash that it generates, the answer I got was by 
about December 31, 2001. 

Mr. Cahill. I hope you won’t bind me by my predecessor’s com- 
ments. 

Senator Baucus. That was Tom Jorling who made that comment, 
made that statement, made that assertion, said New York could 
handle all of its garbage by the first of 2002. 

Mr. Cahill. Well, I think New York State has made a tremen- 
dous effort as far as waste reduction and recycling. Again, we’re 
leading the Nation in that regard. We have taken steps over the 
last several years to improve siting requirements. 

Senator Baucus. Do you have a target date when you will be 
self-sufficient? 
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Mr. Cahill. No, there’s not a target date. I think we’d like to do 
it as soon as we can. But we realize in the short term there’s going 
to be a need for importation of New York State 

Senator Baucus. Was there a change in policy in between you 
and Mr. Jorling? 

Mr. Cahill. No, I think what we’ve always been trying to 
achieve waste reduction and recycling and how that fits into the 
State’s need to export waste. So there hasn’t been any change in 
the priorities of the State. I don’t know in what context Commis- 
sioner Jorling made that statement. But frankly, it would be unre- 
alistic to think that we would not be exporting some waste by the 
year 2001. 

Senator Baucus. I just generally believe that, first of all, very 
much understand and agree with the interstate transport of trash. 
I mean, that’s here, that’s fine and it’s part of the market. 

But I also think that a State has an obligation to take care of 
its own trash as much as possible, even more recycling, even more 
waste reduction. And I understand New York City does a good job. 
But let’s be honest about it, that’s New York City. I mean, it’s 
much easier to recycle New York City, the collection process is 
much easier there than it is in areas that are spread way out. 
Washington, DC has a terrible time setting up a meaningful recy- 
cling program. 

But I just urge you to take care of your own waste as much as 
possible. 

Mr. Mastro. Certainly, Senator. We’ll continue to make efforts 
to increase recycling. But even heavily concentrated cities like 
Philadelphia, Chicago, others don’t do anywhere near the job that 
we do in recycling already. We’ve made a substantial financial com- 
mitment to increase that recycling. 

Senator Baucus. And 12,000 tons a day is a lot of trash. 

Senator Sessions. 

Senator Sessions. You mentioned six bids. Would you share with 
me the range or percentage differences from your low to highest 
bids? 

Mr. Mastro. Sure. And the six bidders, they ranged anywhere 
from the low 40’s up to the high 60’s. There have been previous es- 
timates that this could cost as much as $75. So all the bids came 
in below that. They ranged geographically, as I said, two of the 
bids were for New York facilities. One was in Connecticut, one in 
New Jersey, one in Pennsylvania and one in Virginia. The bidders 
offered three times the capacity of what we will need for that par- 
ticular project. 

It’s because of that free market and that ability to have inter- 
state exportation that we were able to substantially reduce our 
costs compared to what we estimated they would be. We have been 
living in the city that has had the highest carting costs of any place 
in the Nation. Our commercial carting historically plagued by orga- 
nized crime cartel control of that industry, which we are now 
breaking and seeing prices fall. 

But New York City has had the highest carting costs in the coun- 
try, historically. We’re finally seeing that change, thanks in part to 
the ability to have interstate export. 
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Senator Sessions. Dr. David Verner, Alabama, Montgomery, 
helped you, I think, break some of that exorbitant cartage fees. I 
respect the work that he did in that regard. 

Well, I think that’s good to see that. Because every dollar that 
you spend is a cost applied to the citizens of New York and they 
don’t need to pay more than they ought to pay to dispose of their 
garbage. 

I also think, you know, when you think about disposing of your 
own, it would be unrealistic to ask Manhattan to dispose of all of 
its garbage, I think, when there are other places in the country 
that it could be done cheaper and more practically. 

Mr. Chairman, I am delighted to listen to these issues. It’s new 
for me to be a part of this committee and to hear the complexity 
and the importance of handling our waste products in a way that’s 
at least cost to the taxpayers and most beneficial to the environ- 
ment. 

Thank you very much. 

Senator Baucus. Thank you. Senator Sessions. 

I’d like to tell Mr. Cahill the context of Commissioner Jorling’s 
statement. It was at a hearing before this committee, it was 1990. 
And I’m in error. I said that he said that by December 31, 2001, 
I was wrong, he said by the turn of the century. 

Mr. Cahill. Are you talking about this century or the next one? 

Senator Baucus. I think this one. 

[Laughter.] 

Senator Baucus. Because this hearing was still in this century, 
so turn of this century. 

Well, we thank everybody very much. The record will be kept 
open for 7 days. Thank you. 

[Whereupon, at 1:32 p.m., the committee was adjourned, to be re- 
convened at the call of the chair.] 

[Additional statements submitted for the record follow:] 

Statement of Hon. Dan Coats, U.S. Senator From the State of Indiana 

Mr. Chairman and members of the committee, I appreciate the opportunity to tes- 
tify this morning. I am pleased that this committee, once again, has turned its at- 
tention to an issue important to Indiana. This is a matter that several members of 
the committee are very familiar with. Interstate transportation of waste came to my 
attention early in my Senate career. Ever since that time, I have fought to give 
States and communities the right to impose reasonable restraints on out-of-state 
trash. 

As the Senate and House have struggled since the 101st Congress to enact solid 
waste legislation, shipments across borders have continued. Large exporters have 
continued to ship outrageous amounts of waste across State lines. One such State, 
New York has not opened new home-State landfills to meet its waste disposal needs. 
In fact, New York has seen an 87 percent decline in landfills since 1986. Now, we 
read the announcement that New York City is planning to close the Nation’s larg- 
est, and New York City’s sole landfill. Fresh Kills. It is almost certain that no new 
landfill will be sited within New York City. Over 13,000 tons of trash per day will 
be searching for a home. Nearly 5 million tons annually. 

Large importers, like Indiana, continue to be adversely impacted by out-of-state 
trash. Indiana has been a net importer of waste for over 6 years. Last year, we re- 
ceived our largest amount of out-of-state trash — over 1.8 million tons. But until Con- 
gress acts, Indiana’s hands are tied — Indiana cannot control what comes across its 
borders and into its landfills. 

Congress has come close to enacting laws, but close does not count. This year, 
with the impending closure of Fresh Kills, Congress must complete its work and 
send legislation to the President. 
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During the 104th Congress, I supported the Senate bill. Working with Senators 
Chafee, Smith and Baucus, legislation was crafted that earned the support of 96 
Senators. Later in the congressional session, it was approved by unanimous consent. 
Many came to the table with divergent positions, but we were able to work out an 
agreement. Unfortunately, we were unable to secure passage in the House. So here 
we are again — for the fifth straight Congress. 

As the Senate, again, addressees the problem of solid waste, I plan to introduce 
legislation that includes the framework of the consensus. Senate bill, but which 
adds a few provisions that are necessary for importing States. (A letter that I re- 
ceived from our State environmental commissioner details the need for strengthen- 
ing measures.) 

First, importing States need waste controls on future waste shipments — not just 
existing levels. According to the report of the Fresh Kills Task Force (which was 
charged with exploring New York City’s solid waste disposal options): “It is nec- 
essary to plan for the possible exportation of all residentially generated waste 
(13,000 tons per day) out of the city.” Besides exportation. New York is also explor- 
ing the options of recycling and waste prevention, but it is unlikely these two op- 
tions will greatly reduce the amount of waste that must be diverted from Fresh 
Kills. At best, it is unclear how New York City will replace this lost capacity. But 
it is safe to assume that the city will export this waste to traditionally large import- 
ing States such as Indiana, Ohio, Michigan, Pennsylvania and Virginia, and other 
States. These States, already struggling under the weight of out-of-state waste, need 
tools to address this additional, incoming waste. These tools, specifically needs lan- 
guage and permit caps, would ensure that new landfills are not being built pri- 
marily for out-of-state waste. States need the authority to reserve disposal capacity 
for their own waste. 

Second, the definition of host community agreement must be narrowed. In the last 
Congress, the Senate bill allowed a host community agreement to override all ac- 
tions by a Governor. Since host community agreements were broadly defined, a Gov- 
ernor’s ability to reduce out-of-state waste was limited. To eliminate this problem, 
we need to make sure that all future host community agreements explicitly author- 
ize the amount of out-of-state waste to be received at the facility. 

Third, importing States should be given the opportunity to freeze, and begin to 
reduce, volumes of out-of-state trash. This allows exporting States access to facili- 
ties, while guaranteeing the importing States can reasonably understand the vol- 
umes they will be expected to receive. This freeze and reduction will encourage ex- 
porters to look for home-State capacity. It will also protect the importing States’ dis- 
posal capacity for local and regional waste management needs. 

Finally, others will testify about flow control this morning. I have not been di- 
rectly involved with the details of this issue, but I support the two issues being 
linked. It is clear that if these two issues are de-linked, neither will pass. We must 
address both solid waste and flow control, if we are able to pass a bill this Congress. 

Let me stress, as I conclude my remarks, that I am not arguing for an outright 
ban on all waste shipments between States. There are examples of effective and effi- 
cient cross-border waste management. However, we must give States a role in mak- 
ing waste management decisions. Without congressional authority. States will re- 
main unable to reduce unwanted waste transports. States, communities and resi- 
dents, whose backyards are out-of-state dumping grounds, must have a say in the 
process. 

Again, I commend you. Senator Chafee, and my colleagues on the committee, for 
moving expeditiously on this issue. I look forward to working with the committee 
to ensure that we afford real protection to importing States while allowing exporters 
sufficient time to make their own waste management decisions. 
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Th« Honorable Dan Coats 
U.S. Senator 

404 Senate Ruasell Office Building 
Washington, DC 20510 

Dear Senator Coats: 

I am writing to offer the State of Indiana’s comments on the 
issue of state and local controls on shipments of out-of-state 
waste, which is the subject of the hearing the Senate Committee on 
Environment and Public Works is conducting tomorrow. 

During the I990s, Indiana has spent a significant amount of 
time and resources to develop and implement a comprehensive State 
Solid Waste Management Plan. In addition, a network of local Solid 
Waste Districts now exist which are working hard to reduce the 
amount of waste for disposal in Indiana. These districts are also 
responsible for assuring that adequate waste disposal capacity 
exists to serve their local and regional waste management needs. 

As a net importer of solid waste for many years, it is 
disheartening to see that the effort of states like Indiana 
continue to be adversely impacted by waste from states which have 
not developed adequate capacity. After achieving a significant 
reduction of East Coast shipments directly into Indiana a few years 
ago, we are now experiencing a new influx of out-of-state waste 
from other locations. In 1996, more than 1.8 million, tons of out- 
of-state waste was dumped in our state. 

Indiana is keenly interested in seeing congress give all 
states the tools they need to assure that those who do take 
responsibility for their waste management needs are not taken 
advantage of by those who do not. Specifically, Indiana prefers 
the bill -you plan to introduce over the ver.sion of S. 534 that 
passed the U.S. Senate in the 104th Congress because it will: 

* Include clearer and narrower exemptions to the authorities 
given to states and localities to ban or limit out-of-state 
waste shipments to solid waste disposal facilities, thus 
making those authorities more effective. 
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Senator Coats 
Page 2 

* More carefully and clearly define such terms as "host 
commtinity agreement" and "specific authorization". 

* Provide all states with the authority to deny permits for 
major modifications of existing facilities • as well as new 
waste facilities which do not demonstrate a local or regional 
need, clarifies such denials do not violate the commerce 
clause of the U.S. Constitution. 

* Provide for improved annual percentage limitations on out- 
of-state waste at new or expanded disposal facilities. 

I applaud the leadership shown by you, Senator Chafee, the 
Chairman of the Committee on Environment and Public Works, and 
Senator Baucus, the ranking member, in seeking to have Congress act 
on legislation that addresses the controversial and complicated 
aspects of out-of-state waste. I am hopeful that Che committee will 
give serious consideration to the improvements included in your 
interstate waste bill. Please do not hesitate to contact me for 
further assistance with your efforts. 

Sincerely, 

Michael O’Connor 

Commissioner 
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Statement of Hon. Aklen Specter, U.S. Senator From the Commonwealth 

OF Pennsylvania 

Mr. Chairman and members of the committee, I appreciate the opportunity to tes- 
tify before you today on the critical issue of interstate shipments of solid waste, 
which is a top environmental priority for me and for millions of Pennsylvanians. As 
you are aware. Congress came very close to enacting legislation to address this issue 
in 1994, and the Senate passed interstate waste and flow control legislation in May, 
1995 by an overwhelming 94-6 margin, only to see it die in the House of Represent- 
atives. I am confident that with the strong leadership of my good friends and col- 
leagues, Dan Coats, Chairmen Chafee and Smith, and Meix Baucus, we can get 
quick action on a strong waste bill and put the necessary pressure on the other body 
to conclude this effort once and for all. 

As you are aware, the Supreme Court has put us in the position of having to in- 
tervene in the issue of trash shipments. In recent years, the Court has struck down 
State laws restricting the importation of solid waste from other jurisdictions under 
the Interstate Commerce clause of the U.S. Constitution. The only solution is for 
Congress to enact legislation conferring such authority on the States, which would 
then be Constitutional. 

It is high time that the largest trash exporting States bite the bullet and take 
substantial steps toward self-sufficiency for waste disposal. The legislation passed 
by the Senate in the 103d and 104th Congresses would have provided much-needed 
relief to Pennsylvania, which is by far the largest importer of out-of-state waste in 
the nation. According to the Pennsylvania Department of Environmental Protection, 
which is ably headed by one of your other witnesses today. Secretary Jim Seif, 3.9 
million tons of out-of-state municipal solid waste entered Pennsylvania in 1993, ris- 
ing to 4.3 million tons in 1994, 5.2 million in 1995, and a record 6.3 million tons 
from out-of-state in 1996. Most of this trash came from New York and New Jersey, 
with New York responsible for 2.8 million tons in 1996 (up from 2.3 million tons 
in 1995) and New Jersey exporting 2.4 million tons to Pennsylvania (up from 1.8 
million tons in 1995), representing 83 percent of the municipal solid waste imported 
into our State. 

This is not a problem limited to one small comer of my State. Millions of tons 
of trash generated in other States finds its final resting place in more than 50 land- 
fills throughout Pennsylvania. 

Now, more than ever, we need legislation which will go a long way toward resolv- 
ing the landfill problems facing Pennsylvania, Indiana, and similar waste importing 
States. I am particularly concerned by the developments within the past year in 
New York, where Governor Pataki and Mayor Giuliani announced the impending 
closure of the City’s one remaining landfill. Fresh Kills in 2001. I am advised that 
13,200 tons per day of New York City trash are sent there and that Pennsylvania 
is a likely destination once Fresh Kills begins its shutdown. 

On several occasions, I have met with county officials, environmental groups, and 
other Pennsylvanians to discuss the solid waste issue specifically, and it often comes 
up in the public open house town meetings I conduct in all of Pennsylvania’s 67 
counties. I came away from those meetings impressed by the deep concerns ex- 
pressed by the residents of communities which host a landfill rapidly filling up with 
the refuse of millions of New Yorkers and New Jerseyans whose States have failed 
to adequately manage the waste they generate. 

Recognizing the recurrent problem of landfill capacity in Pennsylvania, since 1989 
I have pushed to resolve the interstate waste crisis. I have introduced legislation 
with my late colleague. Senator John Heinz, and then with Dan Coats and cospon- 
sors from both sides of the aisle which would have authorized States restrict the 
disposal of out-of-state municipal waste in any landfill or incinerator within its ju- 
risdiction. I was pleased when many of the concepts in our legislation were incor- 
porated in this committee’s reported bills in the 103d and 104th Congresses and 
supported both measures strongly during floor consideration. 

Some may wonder why there is a need for Federal legislation to empower States 
to restrict cross-border flows of garbage. Simply put, Pennsylvania and other States 
that were in the forefront of solid waste management have ended up as the dump- 
ing ground for States that have been unwilling to enact and enforce realistic long- 
term waste management plans. Although I am advised that these States are making 
some progress, some continue to ship increasing amounts of waste to Pennsylvania 
landfills. 

I urge the committee to report legislation as soon as possible that will lead to sig- 
nificant reductions in the amounts of out-of-state waste imported into Pennsylvania 
and other States. I believe that the bill in the 104th Congress had the right ingredi- 
ents: it allowed a Governor to unilaterally freeze out-of-state waste at 1993 levels 
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at landfills and incinerators that received waste in 1993 and included an import 
State ratchet providing that a Governor could restrict waste imported from any one 
State in excess of 1.4 million tons in 1996, down to 550,000 tons in 2002 and there- 
after. These provisions would provided a concrete incentive for the largest exporting 
States to get a handle on their solid waste management immediately. 

Mr. Chairman, I also want to encourage the committee to include provisions ad- 
dressing the issue of waste flow control authority. During the 103d Congress, we 
encountered a new issue with respect to municipal solid waste — the issue of waste 
flow control authority. On May 16, 1994, the Supreme Court held (6-3) in Carbone 
V. Clarkstown that a flow control ordinance, which requires all solid waste to be 
processed at a designated waste management facility, violates the Commerce Clause 
of the United States Constitution. In striking down the Clarkstown ordinance, the 
Court stated that the ordinance discriminated against interstate commerce by allow- 
ing only the favored operator to process waste that is within the town’s limits. 

As a result of the Court’s decision, flow control ordinances in Pennsylvania and 
other States are considered unconstitutional. Therefore, it is necessary for Congress 
to enact legislation providing clear authorization for local governments to utilize 
waste flow control. 

I have met with county commissioners who have made clear that this issue is vi- 
tally important to the local governments in Pennsylvania and my office has, over 
the past 3 years received numerous phone calls and letters from individual Pennsyl- 
vania counties and municipal solid waste authorities that support waste flow control 
legislation. Since 1988, flow control has been the primary tool used by Pennsylvania 
counties to enforce solid waste plans and meet waste reduction/recycling goals or 
mandates and many Pennsylvania jurisdictions have spent a considerable amount 
of public funds on disposal facilities, including upgraded sanitary landfills, state-of- 
the-art resource recovery facilities, and co-composting facilities. In the absence of 
flow control authority, I am advised that many of these worthwhile projects could 
be jeopardized and that there has been a fiscal impact on some communities where 
there are debt service obligations related to the issuance of revenue bonds for the 
construction of waste management facilities. 

The committee has, in the past, devised appropriate legislation which protected 
the ability of municipalities to plan effectively for the management of their munici- 
pal solid waste while also guaranteeing that market forces will still provide opportu- 
nities for enterprising companies in the waste management industry. I urge the 
committee to take the same approach in the 105th Congress and to report flow con- 
trol legislation to the full Senate as soon as possible. 

Thank you again for the opportunity to share my views, and I would be glad to 
answer any questions the committee might have. 


Statement of Hon. Carl Levin, U.S. Senator from the State of Michigan 

Mr. Chairman, as you know, I strongly support moving legislation to give State 
and local governments the authority to regulate the flow of solid waste into and out 
of their jurisdictions. 

Before June 1, 1992, the State of Michigan’s Solid Waste Management Act pro- 
vided that solid waste generated in another county. State, or country, did not have 
to be accepted for disposal unless authorized in the receiving county’s management 
plan. This planning process worked very well. It provided certainty and assured 
available disposal capacity on a county or regional basis for the long term by author- 
izing limitations on the amount of waste that could be imported. On June 1, 1992, 
the Supreme Court, in the Fort Gratiot case, decided that this part of the Michigan 
Act was a violation of the Commerce Clause, in the absence of Congressional au- 
thorization. This decision has created chaos and undermined sound planning. 

Recently, the city of Toronto announced a decision to sign a 5-year contract with 
Browning-Ferris International (BFI) to dump 500,000 tons of trash annually at the 
Arbor Hills, Michigan landfill which BFI operates in Salem Township, Washtenaw 
County. That represents approximately 40 or more truckloads per day. This makes 
a mockery of local efforts to plan for local waste disposal needs. 

In 1996, according to the Michigan Department of Environmental Quality, Michi- 
gan imported waste from 10 States and Canada. Canada appears to be the major 
exporter in terms of volume. It is vital that any legislation empower States and af- 
fected local governments to regulate incoming out-of-country in the same way as 
out-of-state waste. That is why I have coauthored similar provisions in past bills. 

In 1994, 35 States had laws on the books containing provisions authorizing some 
or all of their political subdivisions to exercise flow control authority over solid 
waste within their jurisdictions. Clearly, this was a recognition that the waste man- 
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agement facilities and programs that local or regional governments had committed 
to and invested in required flow control authority to ensure their continued eco- 
nomic viability. The Supreme Court decision, in the Carbone case, threw local gov- 
ernment flow control plans into chaos. The Supreme Court has said Congress can 
pass legislation to allow local and regional governments to act. If we truly believe 
that State and local governments have a rational role in a Federal process, then act 
we must. 

I have been contacted by numerous counties in Michigan that are seeking re- 
institution of the authority eliminated by the Supreme Court decision. Kent County 
issued approximately $90 million in bonds to pay for an integrated waste manage- 
ment facility, and depends on exercising its flow control authority to repay those 
bonds. Emmet County has spent millions to develop a transfer station, recycling 
processing facility and a household hazardous waste center. Jackson, Oscoda, 
Montmorency, and many other Michigan counties and cities have similar stories. 
Congress cannot ignore the negative effects that the Carbone decision has had on 
the credit ratings or the viability of investments in waste recovery facilities and pro- 
grams of numerous local governments around the country. 

Since the Fort Gratiot decision in 1992, I have supported the return of some 
measure of the original authority over waste to local governments and States. I be- 
lieve these governments have the responsibility and the ability to most effectively 
plan for the management of solid waste. The private sector, in this case, is less con- 
cerned about the long-term environmental and safety risks imposed by the disposal 
of waste than the short-term economic gain they receive in obtaining cheap disposal 
prices. Simple price competition does not drive good planning in an area of public 
activity where feelings run high, and understandably so, as is the case in landfill 
or waste disposal facility siting and operation. 

My State should not become a dumping ground dotted with landfills spilling over 
with waste from other States or countries that refused to actively and responsibly 
manage and control the generation of waste within their borders. And, that is what 
appears to be happening. Does Canada have less land available for landfills than 
Michigan? 

Common sense and a decent respect for our Federal system require action now 
on both interstate transportation and flow control of solid waste. 


Statement of Hon. Bill Pascrell, Jr., U.S. Representative of New Jersey 

Good morning Mr. Chairman, members of the committee, and the senior Senator 
from New Jersey. Thank you for giving me the opportunity to testify on this impor- 
tant issue. I am pleased to be here this morning to share my views with the commit- 
tee on why I am opposed to Federal legislation that would allow States to control 
the flow of solid waste. Fundamentally, I believe that flow control is a consumer 
issue, and in this case the consumer is best served by a system of open competition 
which results in lower garbage disposal costs. 

Before I discuss why I am opposed to flow control legislation, I believe it is impor- 
tant for me to briefly comment on my background and how I came to adamantly 
oppose flow control legislation. Prior to being elected to Congress, I was an Assem- 
blyman in the New Jersey State Legislature for 10 years (from 1987 to 1997) and 
served as the Mayor of Paterson for 7 years (from 1990 to 1997). It was during my 
tenure as the Mayor of New Jersey’s third largest city where I gained first hand 
experience in paying for flow control. In 1995, the city of Paterson spent $11 million 
of its $137 million budget on waste disposal — roughly 8 percent of our budget, and 
we had to send the waste to an incinerator in neighboring Essex County. These pre- 
cious dollars that funded this overpriced disposal might have otherwise supported 
additional fire protection, police, education and other important municipal services. 
And the city of Paterson in a lawsuit, Carbone v. Shinn, asserted that if it were 
allowed to pay market costs for disposal it would have saved $169,000 to $237,000 
per month. Regrettably, due to waste flow control New Jersey has the highest dis- 
posal costs in the nation — $96 per ton. 

Prompted by these experiences and the U.S. Supreme Court’s decision in Carbone 
V. Clarkstown, which held that flow control laws violate the U.S. Constitution, I 
along with a former colleague who is with us today, Assemblyman and Mayor of 
Northvale, John Rooney, became the founding members in 1995 of the Mayors’ Task 
Force Against Flow Control because New Jersey maintained that its system of flow 
control was different from Carbone. The Task Force included mayors from 7 of the 
States 10 largest cities. We all agreed that flow control costs our cities tens of mil- 
lions of dollars each year, that flow control stifles the operation of the free market, 
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and that at the end of the day there is no reason that New Jerseyans should not 
enjoy the benefits of the free market in the operation of their solid waste system. 

The simple goal of our task force was to ensure that municipalities have the right 
to send trash to the cheapest waste facility available. Mr. Chairman the imposition 
of solid waste flow control is a flawed policy that benefits neither the consumer, the 
taxpayer, nor the general economy. The only beneficiaries are local government offi- 
cials and county utility authorities. And flow control is not necessary to enable gov- 
ernments to obtain bonds needed to build waste facilities. With flow control assur- 
ances, underwriters are willing to issue bonds for facilities that could prove wasteful 
and incapable of competing in an open market place. If underwriters do not want 
to support construction of a facility, that’s a good thing. It protects taxpayers and 
consumers from subsidizing what would be a poor investment decision by the local 
government in the first place. Last, groups like the New Jersey Environmental Fed- 
eration and the Sierra Club are also opposed to flow control — adding yet another 
voice to the already long list of those in opposition to flow control legislation. 

The fact of the matter is that flow control legislation is simply bad policy. Mr. 
Chairman, I am strongly opposed to Federal flow control legislation. Local govern- 
ments, small businesses, and households are better off without it. We should let the 
free market determine the lowest price, to the benefit of all involved. To borrow a 
quote from my former colleague, Brett Schundler, “Instead of passing flow-control 
legislation. Congress should bury it in the trash heap of discarded ideas.” 

Thank you for this opportunity to share my views with you. 


Statement of Hon. Bob Franks, U.S. Representative of New Jersey 

Mr. Chairman, and members of the committee, thank you for giving me the oppor- 
tunity to testify in support of Federal action required to avert a crisis in my home 
State of New Jersey. 

At issue today is a court ruling that, if left unanswered, could jeopardize the sol- 
vency of more than $ 1.7 billion in bonds issued by New Jersey counties to construct 
waste disposal facilities. 

Without Congressional intervention, the burden of repaying this debt will fall on 
innocent taxpayers. Through no fault of their own, taxpayers could face huge in- 
creases in their local property tax bills. 

Mr. Chairman, I am not here to argue the pros and cons of flow control. Rather, 
my objective is to ensure that taxpayers of New Jersey are not penalized because 
the courts have invalidated a long-standing State policy. 

Let me briefly describe how New Jersey finds itself in this untenable situation. 

Two decades ago, the State faced a solid waste crisis. With most of the State’s 
landfills having reached capacity or forced to close due to the tougher environmental 
regulations imposed by the Resource Conservation and Recovery Act, New Jersey 
was forced to rely heavily on out-of-state disposal facilities. At one point. New Jer- 
sey was shipping nearly 56 percent of its trash to other States, and the costs of dis- 
posal were mushrooming. 

In response, the State Legislature passed the 1978 Solid Waste Management Act, 
which required each of our 21 counties to develop plans to dispose of their trash 
within the State. Counties issued over $1.7 billion in bonds to finance the construc- 
tion of incinerators, transfer stations, or landfills to comply with the State mandate. 
In my district alone, the County of tjnion’ issued more than $300 million in bonds 
to finance the construction of a waste-to-energy incinerator. 

The financial scheme under which this and dozens of other facilities were con- 
structed was based on the State’s ability to direct all the trash generated in a spe- 
cific geographic area to a particular disposal facility. The authority to direct the dis- 
posal of trash was essential to ensure that county utility authorities would have a 
guaranteed, steady flow of trash required to pay for the construction of the disposal 
facilities. Therefore, ever since the late 1970’s, flow control authority has been an 
integral component of New Jersey’s solid waste management system. 

The 1994 Carbone vs. Clarkstown decision and the subsequent Atlantic Coast deci- 
sion have thrown New Jersey’s solid waste disposal program into turmoil. The 
Carbone decision declared the practice of flow control to be unconstitutional. The At- 
lantic Coast decision upheld the Carbone ruling and gave our State 2 years after 
the last appeal to end its practice of directing waste flow. 

I recognize that allowing the free market to dictate solid waste decisions is ulti- 
mately in the best interests of all consumers and taxpayers. New Jersey, however, 
needs time to responsibly make the transition in a manner that will allow us to 
meet our existing $1.7 billion financial obligation. 
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In light of the recent Federal court decisions, the ability of New Jersey’s counties 
to reimburse bondholders for the construction of waste facilities, as well as the abil- 
ity to honor contracts with incinerator operators, are in serious jeopardy. 

The court decisions are already having an effect on the financial stability of utility 
authorities. Last September, “Standard and Poors” lowered its rating on $416 mil- 
lion of solid waste system revenue bonds issued by two agencies, the Union County 
Utilities Authority and the Pollution Control Financing Authority of Camden Coun- 
ty, from single ‘A’ minus to double ‘B’. 

Mercer County announced last year that it is stopping construction of its trash 
incinerator — after investing $100 million in the project. The county decided it was 
too risky to proceed with the project because of the uncertainty over flow control. 

And some counties are already considering property teix increases to pay for the 
debt incurred from carrying out this State mandate to manage their own waste. 

Mr. Chairman, long before the Carbone decision, the State of New Jersey had 
made an enormous investment in its comprehensive solid waste management sys- 
tem. Taxpayers should not be stuck with the tab because the rules have been 
changed in the middle of the game. 

Governor Whitman, the New Jersey Assembly and all 21 of New Jersey’s counties 
are asking for an extension of flow control authority until all the debt obligations 
incurred by the counties to construct disposal facilities have been paid off During 
the last Congress, we tried to pass legislation to grant this temporary reprieve. The 
Senate passed S. 534. As you know, however, its companion bill, H. Res. 349, failed 
to pass the House. It failed because of the ongoing dispute over provisions affecting 
the interstate transport of solid waste. 

This year, I have sponsored legislation in the House to grandfather flow control 
programs existing before the Carbone decision. Two weeks ago, I introduced legisla- 
tion that contained the same language as S. 534 and H. Res. 349 on interstate 
waste and flow control. H.R. 942 contains the Senate’s interstate waste language 
and the flow control language of last year’s House bill. The other measure, H.R. 943, 
contains the House’s flow control language as a stand-alone bill, with a modification 
to include construction and demolition debris. I would like to submit these proposals 
for the committee’s consideration. 

I want the committee to know that there is strong support for grandfathering flow 
control authority for those States that had it in place prior to the Carbone decision. 
In the 104th Congress, the entire bipartisan New Jersey Congressional delegation 
supported H. Res. 349 and other efforts to grant a temporary reprieve from the ef- 
fects of the courts’ decisions. 

In addition, the States of New Jersey, New York, Pennsylvania, Ohio, Indiana, 
and Michigan have all agreed on flow control legislation. 

I urge the committee to pass legislation to grant flow control authority to States 
like New Jersey, so that they can repay outstanding debts owed to investors, and 
move on to a competitive system. 

Thank you for this opportunity to testify. I will be happy to answer any questions 
that you have. 


Statement of John E. Rooney, Mayor, Northvale, NJ 

Good morning Mr. Chairman, members of the committee. Thank you for the op- 
portunity to address this committee on the issue of flow control. I am opposed to 
any Federal legislation that allows States to control the flow of solid waste thereby 
squelching competition and raising the cost of garbage disposal. 

I will explain the reasons that this body does not need to enact flow control legis- 
lation. First, I would like to let you know who I am and why I so fervently oppose 
flow control. 

I am the Mayor of Northvale, New Jersey. Northvale is a suburban community 
nestled in the far northeastern corner of New Jersey. I have been Mayor there for 
15 of the last 20 years. I am also a member of the New Jersey General Assembly. 
I have been honored to serve my district for the past 14 years. From 1983 to 1988 
I served as a commissioner of the Bergen County Utilities Authority, the agency in 
my county responsible for the oversight and now participation in the solid waste in- 
dustry. 

I also come here today with yet another hat, that is. Chairman of the Mayors’ 
Task Force Against Flow Control. The Mayors’ Task Force was formed shortly after 
the U.S. Supreme Court’s decision in Carbone v. Clarkstown. As this committee well 
knows, the Court in Carbone, resting “upon well-settled principles of our Commerce 
Clause jurisprudence” held that flow control laws violate the U.S. Constitution, 
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which prohibits individual States from hoarding an article of commerce — in this 
case, garbage — to the exclusion of other States. 

Mayors like myself saw this decision as a rare opportunity for lower property 
taxes. Garbage disposal ranks near the top of most municipalities’ budget items. 
This is true in New Jersey where as a result of waste flow control we have the high- 
est disposal costs in the nation — $96.00 per ton. If I may, I would like to share an 
anecdote which illustrates just how perverse an effect waste flow control has had 
in New Jersey. 

In February 1988 at the beginning of the waste flow control era, I was having 
some construction done on my house that resulted in a considerable amount of de- 
bris requiring a 10 yard dumpster. The hauler informed me that if he took the con- 
tainer by Friday my cost would be $350.00; however if I waited until Monday, after 
flow control took effect, my cost would be $1,300.00. 

No longer were municipalities or businesses permitted to choose the disposal facil- 
ity that made the most economic sense for them. Everyone had to deliver their 
waste to the “favored” government facility. Ironically, the facility in my county sim- 
ply shipped the waste to a landfill which the rest of us were prohibited from doing 
business with. Remember flow control is not about preventing some environment in- 
sult, rather it is about economics (I refer you to portions of the executive summary 
of a March 1995 EPA report on Flow Control which is submitted with my testi- 
mony). 

After Carbone, communities throughout New Jersey thought rate relief was in 
sight. However, the State persisted in its stance that New Jersey’s system of waste 
flow control was distinguishable from Carbone. I, along with three other Mayors 
joined a Federal Lawsuit to end waste flow in New Jersey. The Judge told us we 
had no legal standing to remain in the suit. We had no where to turn. We were 
compelled to form a coalition, the Mayors’ Task Force, to convey to the State and 
Federal Government the position of communities; the view from the front line; the 
view from the pocket book. 

The Mayors’ Task Force started as a few concerned Mayors. Although we were 
not given much of a chance to mount an effective grassroots campaign by many of 
the so-called experts. We have come a long way. Our ranks number nearly 250 May- 
ors from across the State representing 3.5 million of our residents. We are demo- 
crats and republican alike, l^ile we include Mayors from 7 of the largest 10 cities 
in the State, we also include Pine Valley Borough, population 19. 

We have also been joined by others who are concerned, including The New Jersey 
Environmental Federation, an umbrella organization of several environmental 
groups. Other groups supporting our cause include Hands Across New Jersey; Com- 
mon Cause; New Jersey Business and Industry Association; the Chemical Industry 
Council; United Tax Payers of New Jersey; the New Jersey Chamber of Commerce; 
and the New Jersey League of Municipalities. 

These groups and the Mayors’ Task Force all see waste flow control for what it 
really is — a garbage tax that feeds the bureaucratic monoliths called county utility 
authorities. These utility authorities maintain a stranglehold over towns like mine 
by forcing us to use their product and only their product. This government interven- 
tion where it does not belong simply adds another layer to an already bloated bu- 
reaucracy. 

Today is a time where politicians talk of reducing bureaucracy and balancing 
budgets. Federal legislation to permit flow control puts us on a diametrically oppo- 
site path. Flow control allows the government to grow by allowing county utility au- 
thorities to charge artificially high tipping fees, in Bergen County $103 per ton (the 
national average is $34 per ton). This tipping fee plays havoc with my budget forc- 
ing me to divert badly needed funds for infrastructure, police and public safety to 
garbage disposal. 

Let’s analyze Bergen County’s rate of $103 per ton. Bergen was mandated to send 
192,000 tons of waste to the Union County Incinerator at $80.00 per ton. Bergen 
pays $24.00 per ton to “process” its garbage at the Bergen County transfer station 
and $12.00 to ship it to Union — $116.00 per ton. The balance of Bergen’s waste 
which was bid in the free market obtained a price of 42.75 for transportation and 
disposal. 

Recently I sought a non flow control alternative for Northvale’s disposal. I was 
immediately threatened by the State with fines of up to $50,000 per day for daring 
to violate this unconstitutional law. I was thus prevented from implementing a bid 
of $63.00 per ton, nearly a 40 percent savings with a stroke of the pen. How would 
this body like to find a budgetary item that could be cut 40 percent immediately 
without cutting services. 

Suffice it to say you would all have great job security. Now, think if you had the 
40 percent savings at your fingertips and someone took it away. If you pass flow 
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control legislation, that’s what you will do to my community and 566 others in New 
Jersey alone. 

It’s been nearly 3 years since flow control was declared unconstitutional and no 
bonds have defaulted. Rather, the facilities are learning to compete. New York City 
recently received bids for disposal at a cost of $43.00 per ton from a facility located 
in Newark, New Jersey, while Newark itself is forced to pay the same facility $72.00 
because of flow control. 

There has been no case made that county facilities have to be bailed out by the 
taxpayer. And make no mistake, that is what flow control legislation would be 
doing. They may not call it a teix; they may tell you that no money needs be spent 
by passing this legislation; they may even tell you that the sky will fall without this 
legislation. But you will be bailing out yet another government flop. 

Look at the evidence. To whom does the artificially high tipping fees flow to in 
the long run, not the hauler, not even the business — no, its the same people who 
always pay it — the teixpayer. 

The Mayors’ Task Force advocates the following. Communities, and businesses, 
must be allowed to contract with the most cost effective yet environmentally sound 
vendors of their choosing. We must be free of the government restraints which Fed- 
eral flow control legislation will perpetuate. 

New Jersey presently has several bills in the legislature dealing with a post flow 
control world. While differing in approach the bills in the New Jersey Assembly rec- 
ognize that the financial integrity of existing solid waste facilities need some degree 
of protection, however if Federal legislation is enacted and the present system of 
flow control is allowed to remain intact it will continue to have the same deleterious 
effect on the taxpayers. The approach I advocate is one where we put in place a 
mechanism to pay off existing debt but simultaneously force the county facilities to 
compete. In other words, I want to cut our losses. 

Mr. Chairman, members of the committee, this issue is about nothing more than 
political turf. It pits the county and State governments against the municipal gov- 
ernment. It allows the voracious appetite for hidden tax dollars to be spent by 
groups of bureaucrats, who are typically appointed rather than elected. I like my 
fellow Mayors must stand in front of my constituents, and explain why services at 
the community level are being cut, while at the county level, the bureaucracy keeps 
expanding. 

Article I, section 8 of the Constitution, the Commerce Clause, is there precisely 
for the reasons we find ourselves here today. The power to impede the flow of inter- 
state commerce among the States lies with the Congress. This body must see 
through the smoke and mirrors, and not allow the balkanization of this nation be- 
cause of a battle over turf. 

On May 16, 1994 the United States Supreme Court removed the noose from our 
necks, I respectfully and sincerely ask that you do not replace it. 

The roots and benefits of interstate commerce are embodied in the words and 
teaching of the United States Constitution. At the founding of this nation we were 
cautioned about erecting economic barriers between the States. A healthy respect 
for the wisdom of our nations’ founders warrants that we are cautioned now. 

Thank you for this opportunity to present my views in opposition to Federal flow 
control legislation. 
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EXECUTIVE SUMMARY 

WHAT DID CONGRESS ASK EPA TO DO? 

In September 1992, Congress directed the Environmental Protection Agency (EPA) to develop 
and submit a Report to Congress on flow controls as a means of municipal solid waste (MSW) 
managemenc Congress asked EPA to: 

* present a comparative review of States with and without flow control authority; 

* identify the impact of flow control ordinances on protection of human heaith 
and the environment; and 

* identify the impact of flow control on the development of State and local 
waste management capacity and on the achievement of State and local goals 
for source reduction, reuse and recycling. 

WHAT ARE FLOW CONTROLS? 

Flow controls ate legal authorities used by State and local govetmnents to designate where 
MSW must be taken for processiitg, tceattnenl or disposal. This waste management approach requires 
waste to be delivered to spedfic facilities such as waste-to-eoergy (WTE) fualities, materials recovery 
facilities (MRFs), composting facilities' ctansfer stations and/or landfiUs. The 6cilities can be either 
publicly or privately owned. One of the direct effects of flow control is that designated facilities are 
assured of receiving a guaranteed amount of MSW and/or recyclable materials. If the designated 
faciUties charge a "tipping fee" for receipt of the MSW/recyclables. flow control assures a source of 
revenue to meet their capital and operating costs. 

WHAT FACTORS ENCOURAGE USE OF FLOW CONTROLS? 

Use of flow controls took hold in the late 1970s. State and local govetnments began using 
flow controls primarily to support the development of new MSW capacity, particularly if it required 
large capital investment (e.g.. financing of WTE facilities). Flow controls assisted State and local 
governments in financing these faciUties by ensuring long-term receipt of enough waste to generate 
sufficient revenues to pay fadUty debt service and other costs. 
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Also influencing use of flow concrols were State goals and mandates for increased recycling or 
diversion of specific wastes (e.g.. yard trimmings) from landfills. Flow control was one mechani.sm 
u.sed by local governments to generate needed revenues to pay for programs and to direct waste to 
recycling/composting facilities. This enabled them to respond to State recycling goals and mandates. 

As local governments expanded waste management services, flow controls were utilized as a 
mechanism to ensure funding for various components of their solid waste management systems such as 
.source reduction programs, household hazardous waste collectioo. and public education. These 
.service,s typically do not lend themselves to collection of revenues as do fimility-based ajmponents 
(e.g., lipping fees at transfer stations, WTE fadlides and landfills). The most frequent rationale for 
adopting flow control is to assure the fioancial viability of waste managemrm liuiUlies by providing a 
reliable, long-term supply of waste. This assurance can be insttumeniai in securing to finance 
die consmicdon of a facility. 

Flow control also may fadlitate solid waste planning and managemem. State and local 
governments can plan for the appropriate type, number, and size of fiudfilies to handle the long-term 
generation of waste within a specific area. 

HOW DID EPA APPROACH THE CONGRESSIONAL REQUEST? 

In an effort to analyze the issues posed by Congress. EPA 

• held poblu; mertings to obtain infotmatioa from ioeiested stakeboldets; 

• examined States' solid waste management laws to compare flow comiol 
authorities. across the United Stales; and 

• petfixmed a maiket analysis of the four primary MSW management segments 

comporiii^, recycling, combusdon and landfills) to asses die role of 
flow control in ensuring MSW management capacity and in training goals for 
source reduction, reuse and recycling. 

The approach provided EPA with a aadonal view of die need for flow controls. The Agency 
recognizes dm local ctrcomstances may tUfiier substantially fiom the nadonai perspecdve. &ch State 
and local government needs to consider local conditions and alternatives when detetmining the need 
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P»w ES-3 


for flow control. If a State or local government has relied on flow control in achieve cenain emb. 
sudden eliminatioh of flow control may disrupt ongoing solid waste practices. 


WHAT ARE THE FINDINGS? 


Congressional Question; Prestat a cempamin nritw ttf Stmts wUh and without flow 
control authority. 

Finding; Thir^flvt States, thtDitIriatfCobanMa, and dttVwpn blonds midtora* flow 

eontrm tBne^;fimr addhiinal Stmts autlmictflow control im^tetb tfmngA 
iMehenismt tuck at Item ttttd wtttt attmagimtnt pim and home ndt 
authorhf; tbrtn Stotts hart no flow contrm atnhtrltj. 


Disoisrioa; No priiniy sotnee of iafocmadoa wia avtilaUe which identified States with and 
widxMtt flow control authoriqr or those locai govettnaeaB Inqtletneming flow control within the States. 
Developiag a ooopleie picnoe of the nationwide scope of flow ctnurol laws woohi be an extremely 
complex task due to the tSflhtenoes among State laws, die tfynamics of the solid waste iodusny, and 
the variabnily of in&asiiuctoses among local govermneats across the nation. CFA determined that a 
comparative review of State flow oomrol authorities could be presented by (1) leviewing State stamies 
and legulmions, and (2) devrioping case stutSes to mustrate how local MSW programs ate 
in^ememed with and withont flow controls. 

As shown in Exhibit ES-1. 3S States, me District of Columbia, and the Virgin Islands 
eiqilidfly amhorize flow ooatioL However, not all juristSedoas exercise this laitfaority. Fdrexaaiple, 
Illinois Inis anlhotiQt to implement flow control, bid there is no evidence that locd govcinmeati witlda 
the Siam cunendy use it ' Also, a auinber of States impose adffiialsiimive reqnimiiieais which must be . 
met beflite iomi govettmmms cmi impiemem flow coaBoi. such as demoosBattag a need for ftiw 
control, hokiim public hearii^ andfor first attetapdag to aegodate cataracts uddi the privam sectm’. 
Of die 33 States whidi aahotize ^>w comrol, 23 (and the Distrlc: of Ctdumbla} Uccit some or ril 
recyclable materials fiom coverage inder flow conttoL 

Hwr States audiori» Sow comrol imSrectly throtmh mechanisms such as home t^ (MA, 

MD) or the St^flocri roSd wmt msaagement planning process (Ml TX). In a home rule &me, 
municipalities may exeicise power over local issues to the extern not prohibited or regulated by the 
State. Using home mle authority, munidpalides may establish flow conuois over their solid waste. In 
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EXECUTIVE SUMMARY 


EXHIBIT ES-1 

SUMMARY OF STATE FLO"' CONTROL AUTHORITY 



Micbigan and Texas, auinidpd solid waste planoing documents detennine capad^ needs and can 
authorize flow control as part of the plans' requirements. 


Eleven Slates (AK, AZ, CA, ID, IN. KY, KS, NV, NM. SC, UT) have no flow control 
authority. 


Congressional Quesdont Idntffy tht imptet pf flam caatnl or^aa n eti on pnUe&M of 
haman htaUi and tho mmronmtiU. 

Finding: ProUetum of human ktahh and tho onnronmont it i Bncdy niotod to tho 

implenuntalion and oufonoauat of ftdorai. State, and local anruonauntal 
nguiatioas. Regardless of whether Shoe or local gnemaunts adadaisttr flaw 
control program s . Slates are rtgaired to i m pl eme nt and ei^ltrtefedendfy^tprored 
regulations that fully protect human health and the earhonmeaL Accordingfy, 
there art no empirical data showing that flow control prowidts more or lest 
proteetioa. 
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Discussion; In the United States, apptoumaiely 80 percent of MSW is managed in landfills 
and combustors. Landfills and municipal waste combustors are controlled by State and federal 
regulations which are implemented through bdiiiy permitting and compliance assurance program.s. 
These programs ate designed for the express purpose of protecting human health and the environment 
aiKi require the same level of coiurol whether or not the waste is subjea to flow controls. 


In recent years. States have begun regulating composliog and recycling facilities to protect 
human l^^ih and the eoviroomeiit, without regacd to whether the materials are subject to flow 
controls. Further, our marlcet analysis shows diat only a small p e rcen tage of recovered materials 
managed by the composting and recycling segments is affected by flow control ordinances. Also, 
many States thm atuhorize Sow control explicitly exdude cettain recyclabies fiom Sow control 
restrictions. 


Congressional Question: Mcat||> the impaet offlmr eomnl on the devetopnum of Stm 

amt local MM* eranng—enf coaodtj amt on the achuvemcnt of 
Sant amt local goaltforsoaico n^iaioa, nuse, and nejeUat. 

Finding: Flam coautit ftaj a Boalot rob m tka toBt MMt aiaritt as a whok. Fbw 

eaaaob art mol Iffkatf otiBat b mt pHi or composting facilities. Less than 

3 ptrctnt of tka ntycBaf asarktl b std^oct to flow controls; however, 
appraxanaaij 19 porcoot of tka outeriab kaadbd Jry txisflng MRF-based 
roejcBagprogptansan rm ppo itit ijflaweoalrols. Fbw controls pbjdu largest 
role in the wa tte t o energp mmket where m hast 5S percent of ike.atrougkpat is 
rup per t i d hjflaw csmn ofc . 

Akkomgkflomcoaaobkatopn mdit aao dmini ttnti r etytffkieatmeehanismfor 
local ttretmmoau to pba for amt font OtbrsoU wastt wMiMg F gWf iyffy 
there an ol h inn if as i. UMpdeneeiiiiMisn •/ these dternaans bf eoaunanities 
tsarta^.i^fiagoa flow cotarobcotM be tarmpave and take dote. 

Aceor^r^fBSeroanaotnntkomiaglkatflowetatrolsareesstmialeitherfor 
the dewlipMeHf o/new sofld iwirtr ttparilporfbrAebng arm achievement of 
Stale and local goak for s o a rce redtudoa, nose and reepclb^. 


Discussion: EPA conducted a market analysis to determine whether matimt intervention in the 
form of flow controls is needed to ensuie adnqnair capadty or to achieve State and local recycling 
goals. Our analysis adcfeessed ifiscrete madtet s^ments 0.e., cotqxtsdng, lecycUng, combustion, and 
landfills) that both work together and compete to perform the complete job of solid waste management 
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Response by Mayor J.E. Rooney to Additional Question Asked by Senator 

Chafee 

Question. I understand that New Jersey’s Bergen County incurred $100 million 
in solid waste debt but built only one transfer station, but no landfills or inciner- 
ators. Was the balance of that $100 million spent wisely, and if not, who should now 
bear the costs of dealing with poor investments? Should all of New Jersey’s citizens 
bear it equally, or just those in affected jurisdictions? 

Response. Bergen County built a facility to process 5,000 tons per day of solid 
wastes when they knew their maximum available waste — based on their planned, 
but never built incinerator’s “put or pay” provisions — was 2,000 tons per day. They 
also have 4 private facilities approved under the current Solid Waste Management 
Act, and several others that are not approved, handling the county’s total garbage. 
The actual current tonnage at this “Taj Mahal” transfer station is less than 1,000 
tons per day. 

If “Flow Control” ended today, the cost of garbage would drop from $103.38 to be- 
tween $40 and $50 per ton in Bergen County. Our 70 municipalities could pay their 
$121 Million in debt through a 10 year bond issue at a approximately $20 per ton 
tax or “user fee” on their garbage and still save their teixpayers 3^ tax points or 
$45-60 per household. 

If a statewide solution were approved, it would have the same monetary effect of 
$20 per ton for the State’s “true” bonded indebtedness of $1.2 Billion. This approach 
has not been acceptable to those counties with little or no debt. Conversely, the 
county-wide approach is not acceptable to those counties with incinerators because 
their costs might exceed $50 per ton. The correct solution is probably a hybrid of 
both with a State subsidy for the 4 incinerator counties and a county by bounty so- 
lution for the rest of the State. 

There are currently 8 different bills in our legislature dealing with all aspects of 
this issue. We are nearing a consensus and the only thing holding up a final deci- 
sion is the timing of when the stay will be lifted. 

As I stated at your hearing, we are near a solution, “Please, don’t help us!” 


Additional Information Supplied by Mayor J.E. Rooney to Questions from 

Senator Lautenberg 

In the event the stay is lifted, most certainly, I and my fellow mayors will send 
our garbage to the lowest cost facility. However, at the present time in Bergen 
County, that facility is the Bergen County Utility Authority. 

The State mandated Bergen to deliver 192,000 tons per year to Union County at 
$80 per ton. Bergen also has a contract with Chambers Environmental for landfill 
disposal for the balance of their waste, bid and negotiated in the “free market” at 
$42.75 per ton. When the Union County contract is eliminated, most Mayors would 
be happy to work with Bergen County to pay off this debt by adding another $20 
per ton (for 10 years) to the Chambers contract, thereby, saving their taxpayers 3- 
4 tax points or $45 to 60 per household. 


Senator Coats and Senator Levin talk about restricting interstate garbage but, ap- 
parently without a coalition of those legislators who want flow control, there is nei- 
ther flow control nor an interstate ban. Over 240 New Jersey Mayors have signed 
petitions against flow control. Four our delegation to support the interstate ban 
would be a sellout of New Jersey’s interests. After all, New Jersey’s landfill’s are 
full because, for years we ware the dumping ground for New York City and Phila- 
delphia. 

Additionally, the only interstate band discussed so far has been a voluntary one. 
The only effect this would have would be limiting to the available supply of landfill 
space, thereby driving up the national cost of disposal forcing thousands of mayors 
across the country to experience what we in New Jersey have found — that political 
interference always results in higher taxes. 

On the theoretical chance that we would be forced to stay in New Jersey, without 
flow control, we would at least be assured that competitive alternatives would be 
available, instead of the State- mandated fiascoes that we have witnessed over the 
last 20 years. 

As I have stated in almost very debate and forum on this issue, “Any politician 
in favor of flow control, is in favor of higher property taxes”. 
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Statement of Randy Johnson, Chair, Board of County Commissioners, 
Hennepin County, Minnesota 

I am Randy Johnson, Chair of the Board of Commissioners of Hennepin County, 
Minnesota, and President-elect of the National Association of Counties. NACo rep- 
resents the over-3000 counties in the United States. 

We appreciate being invited to participate in this hearing, although once again 
we find that the panel is skewed toward witnesses that are apparently opposed to 
local governments making decisions about local issues and repaying of the real 
issues surrounding flow control, rather than some oft-repeated slogans like “govern- 
ment monopoly versus free markets”, leads clearly to the conclusion that our posi- 
tion is sounder public policy and minimizes the Federal government role in local 
government. 

Counties are involved with solid waste flow control for two primary reasons. First, 
trash disposal has been a traditional, fundamental public health and safety function 
of local governments in this country for more than two centuries — even before the 
Constitution was adopted. Citizens demand and expect that safe disposal of garbage 
will be assured by their local government. When garbage piles up on the streets be- 
cause of collection problems or landfills leak into water supplies, it is the local gov- 
ernments that take most of the heat. 

Secondly, most States mandate that we handle garbage and trash. States man- 
dated recycling quotas, mandated long-range planning requirements, mandated 
items that must be excluded from landfills and incineration, and mandated con- 
sumer education programs. In short, we must deal with trash by State law. 

While we are not here today to complain about State mandates, it is important 
for you to understand that in nearly every case, we didn’t ask our State legislatures 
for these mandates. We did ask for the financial tools to carry out those mandates. 
Flow control was one of those tools. 

When these mandates were imposed, not every county chose to adopt flow control 
as a tool for financing their waste management system. In fact, less than 20% of 
the municipal garbage and trash stream in the United States is — or ever has been — 
subject to any type of flow control. Any argument that flow control grossly interferes 
with the profits of business or has an impact on the economy, is simply not sup- 
ported by the facts. 

Those counties and cities that were given flow control authority — like my county — 
and those counties that were mandated by State law to exercise that authority — 
like counties in New Jersey — undertook a series of programs to carry out our re- 
sponsibilities to manage the garbage generated within our own borders. We tried 
to solve local problems at the local level. 

There is one other point that I want to make at this time. Municipalities that ob- 
ject to flow control requirements exercised by their counties over garbage generated 
by cities and towns should take their concerns to their own State legislatures, not 
to the Congress of the United States. It is the State government, not the Federal 
government, that divides up the responsibilities between cities and counties in each 
State. This Congress should not be interfering in State disputes among local units 
of government. 

A great deal of investment in public infrastructure has taken place in the local 
governments that used flow control as a method to finance facilities. Since 1980, 
over $20 billion in State and local bond issues were sold for solid waste facilities. 
Unless legislation is promptly enacted by this Congress, many communities face se- 
vere financial consequences. Attached to my testimony is a list of just some of the 
problems that we are learning about from around the country. The list gets longer 
every day that Congress postpones action. 

Here are some of the impacts. The national credit-rating agencies downgraded 
debt ratings for 17 local and State solid waste authorities since the Supreme Court 
threw out a New York flow control ordinance three years ago. Moody’s downgraded 
15 issues, of which approximately half were downgraded to “junk bond” status. 
Standard and Poor’s downgraded 4 issues, 2 of which were classified as “junk 
bonds”. Fitch downgraded 3 issues to “junk bond” status. 

In addition to the downgrades, Moody’s has 8 additional bond issues under credit 
review. As litigation increases and the cases work their way through the courts, 
more downgrades are likely. 

The total outstanding debt that has either been downgraded or put on a credit 
watch for potential downgrading by the rating agencies since the Carbone case is 
over $3.3 billion by local public agencies. 

What does this mean? It means that the next time these governments try to go 
to the bond market to borrow funds for other public projects — like jails or bridges 
or schools — they may be unable to find any market for the bonds. For those that 
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are able to find buyers of their debt, the interest rate will be significantly higher, 
by as much as 10-20 percent for mandated governmental programs. This additional 
cost will be borne by local taxpayers — businesses as well as residents. 

But it is not only downgrades that we are concerned about. We are seeing other 
detrimental and expensive effects from the Congress’ lack of action on flow control 
legislation. In my county, we have been sued by four businesses and some individ- 
uals in a class action suit regarding our flow control ordinance. A year ago the Fed- 
eral court certified a class consisting of all Hennepin County commercial and resi- 
dential waste generators — that is virtually every person in the County! The court 
already found that the ordinance violated the Commerce Clause based on the 
Carbone decision, and permanently enjoined its enforcement. 

Now we will begin trying the second phase of the case — the exact amount of the 
alleged damages. Plaintiffs are claiming $154 million — nearly one-half of Hennepin 
County’s total annual property teix levy. To add insult to injury, if the court allows 
this case to proceed to final judgment because Congress has not acted, Hennepin 
County taxpayers will also have to pay millions of dollars in plaintiffs’ attorneys’ 
fees! Other lawsuits have been filed and more are threatened. 

In other counties, similarly difficult impacts are occurring. In Dade County, Flor- 
ida, 280 employees were fired, water and sewer rates were raised by 12%, recycling 
programs were cut, enforcement of illegal dumping was reduced, and other environ- 
mental programs were cut back. 

Other counties in Florida, Maryland, New York, North Carolina, Iowa, and Vir- 
ginia have had to increase local taxes and/or fire employees. Cuts in recycling pro- 
grams, or new fees to pay for recycling are occurring all over. The progress that we 
have made in recycling and waste reduction over the last decade in these commu- 
nities is being lost. 

Another important trend that we see happening from the loss of flow control is 
that waste haulers are paying less to dump trash and local taxpayers are picking 
up the tab. In fact, we have evidence to show that although the disposal cost to 
waste haulers is going down, they are not necessarily passing these savings on to 
their customers. In Falmouth, Maine, for example, the city raised its residential 
rates by 50 percent and reduced its commercial disposal rates for businesses. Did 
the businesses see those savings? On the contrary — the private haulers just pock- 
eted the savings. So the businesses and residents of some communities are paying 
twice — once to the waste hauler for the same service at the same price and again 
to the county in higher teixes or fees to pay for the disposal facilities. 

The debate over flow control has never been a disagreement between the public 
sector and the private sector. Local governments acted in good faith, under the laws 
that our States adopted. We built, or in most cases, entered into to competitively- 
bid public-private partnerships to build facilities that are now being undercut by 
temporarily cheap landfills and temporarily cheap landfill prices. We are simply try- 
ing to cover the public investment in the facilities that we were mandated to build. 

Similar to the electric utility restructuring debate, we are seeking a way to cover 
our “stranded investments” in these facilities. It is only equity that we are asking 
for, nothing more. 

We hope that this committee sees the value in supporting legislation that will 
allow us to continue to pay off our bonds and manage our systems that way the 
our citizens want us to manage them. We urge you not to tie our hands and make 
us have to explain to taxpayers why Congress is forcing us to increase local teixes. 

Thank you. 


ATTACHMENT 

Think the Lack of Flow Control Hasn’t Hurt Anybody? 

THINK AGAIN 

Without Flow Control, Public Officials Around the Country Face Severe Problems 
• Dade County, Florida lowered disposal fees by more than 20%, fired 280 em- 
ployees, renegotiated contracts, restructured debt, sharply reduced capital expendi- 
tures, increased taxpayers’ surcharge 12% on water and sewer bills, as well as in- 
creasing the cost of carting services, cut recycling efforts, delayed development of 
two household chemical collection facilities, downsized the illegal dumping task 
force, and cut the county’s mulching program. Despite Dade County’s significant re- 
duction in tip fees, cost savings, and revenue enhancements, the County’s bond rating 
was lowered by the national rating companies. 
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• Virginia’s Southeastern Public Service Authority (SPSA) lost more than 50% of 
its general cash balance, fired 50 employees, increased the user fee for disposal and 
instituted a new fee for recycling. SPSA’s bonds were downgraded bonds due to lack 
of flow control. 

• Hennepin County, Minnesota faces more than $150 million in court-imposed 
judgments stemming from a class-action lawsuit hy waste haulers challenging the 
County’s flow control authority. Taxes could more than double to cover the County’s 
liability. 

• Atlantic County and surrounding counties in New Jersey lost more than $2 mil- 
lion dollars in revenues. Staff was cut by eight percent. Development of a recycling 
center stopped. Bonds used to finance solid waste facilities and services have been 
downgraded in Union County, and Camden County to non-investment (“junk bond”) 
status. 

• The City of Falmouth, Maine has been compelled to raise its residential rates 
by more than 50% while reducing commercial disposal rates in order to entice haul- 
ers of commercial waste to use the town’s facility. Almost $3 million per year in dis- 
posal fees have been shifted from commercial haulers to residential taxpayers, yet 
businesses have seen no reduction in their waste hauling fees because private haulers 
are pocketing the savings. 

• Iredell County, North Carolina, has lost nearly $300,000 in cash revenues. 

• Charles County, Maryland lost 40% of its facility revenues, fired employees and 
cut recycling efforts. It faces the potential of having to subsidize its landfill with tax 
revenues. 

• Lee County, Iowa relied upon flow control to organize a 4-county interstate solid 
waste authority to share the debt of $8.9 million for a disposal site. Three of the 
counties have now abandoned the authority, leaving the stranded debt to be paid 
by a population of 40,000 people. To repay the bonds the county has been forced to 
impose a waste management fee, the burden of which falls mainly on small busi- 
nesses which pay an average of $240 year. 

• Skagit County, Washington was forced to close its revenue producing waste-to- 
energy plant, leaving the County with a bonded indebtedness of $12 million for 
which they have no revenue source other than local taxes. 

• Since the Carbone decision in mid-1994, the Waste System Authority ol Eastern 
Montgomery County, Pennsylvania has been forced to shift the cost of waste disposal 
from the commercial ratepayers to residential taxpayers to cover the costs of the bond 
payments. Municipalities will see their rates increased by $1,170,000 in 1997 to re- 
place $3.8 million in lost disposal fees from waste haulers. If commercial waste con- 
tinues to leave the area for cheap landfills, municipalities will have to cover the rev- 
enue shortfall of $5.5 million, or approximately $129/ton. 

• The loss of flow control in Savannah, Georgia costs city taxpayers over $1.3 mil- 
lion every year and increases the amount of garbage taking up valuable landfill 
space instead of being converted into energy. The city estimates that every day’s 
delay of passage of Federal flow control legislation is costing each Savannah tax- 
payer $3,561. 

• New Hanover County, North Carolina stopped development of a recycling facil- 
ity and raised taxes while transferring nearly $10.5 million from general funds to 
cover the more than $18 million in lost revenues. 

• Warren and Washington Counties, NY face up to a $2 million shortfall in reve- 
nues from the district’s waste-to-energy plant as a result of reduced tipping fees, 
adopted to compete with cheap landfills. To raise enough money to meet debt service 
payments on the plant, the counties plan to raise taxes, however such an increase 
will violate State tax caps and subject the counties to a legal challenge from the local 
taxpayers association. 

• Lee County, Florida increased property taxes on an emergency basis to cover 
$7.8 million in lost revenues, representing 30% of its solid waste department’s oper- 
ating budget. Property owners face a special assessment over the longer-term. 

• Eau Claire County, Wisconsin has lost 80 percent of the tonnage at their solid 
waste facility that was used to guarantee the bonds to finance the facility. This loss 
will cost the county, whose population is only 85,000, roughly $1 million per year 
over the next six years in taxes to pay off the debt used to finance the facility. 

• The Town of Babylon, New York lost $2 million in 1995 alone — 6% of its total 
town budget. The town was forced to lay off 70 employees. Babylon created a com- 
mercial garbage district to offset losses, and was sued by haulers. The lawsuit cost 
the town nearly $5 million in lost revenues and legal expenses. 

• Whatcom County, Washington was ordered by a Federal arbitrator to pay 
$75,000 in damages to a local hauler who refused to meet the county’s recycling per- 
formance targets under the flow control ordinance. As a result, the County has 
ceased providing incentives to private haulers for recycling. 
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• The bond rating of the solid waste authority of St. Lawrence County, New York 
was lowered as the authority faces a $1 million short-fall this year. The County will 
need to borrow up to $3 million to subsidize the authority. 

• The Metro Waste Authority of Des Moines, Iowa has lost nearly $1 million in 
waste stream revenue to nearby landfills that have cheaper rates, resulting in a 
downsizing of the Authority by 35%. 

• Calvert County, Maryland cut recycling efforts and employee hours by 30% to 
avoid layoffs due to lost revenues. 

• Citrus County, Florida delayed capital expenditures as it faces loosing up to 
60% of its waste stream to out-of-county landfills. 

• A radical drop in the usage of the county-operated landfills, and resulting fund- 
ing shortage, forced Prince George’s County, Maryland to impose new fees for recy- 
cling on county taxpayers. The backlash from the new fees helped pass a taxpayer- 
let ballot initiative that requires any new county fees to be approved by referendum. 

• St. Lucie County, Florida lost 30% of its landfill revenues and fired eleven em- 
ployees. 

• The bond ratings of the waste-to-energy facility of Mercer County, New Jersey 
were downgraded to a B rating (a “junk” bond rating) after Federal courts declared 
the State’s flow control law to be unconstitutional. The county Board of Freeholders 
was forced to cancel the $200 million facility, leaving county taxpayers with the di- 
lemma of how to pay off the bonds. 

• Dutchess County, New York taxpayers paid $5 million more in property taxes in 
the last year-and-a-half in addition to their garbage bills due to the loss of waste 
volume. 

• Seven metropolitan Minnesota counties have seen an increased reliance on out- 
of-state landfills. After a decade of progress in managing waste within their own re- 
gion and diverting waste from landfills by use of recycling and resource recovery fa- 
cilities, from a 1993 landfilling rate of 11%, the counties report that landfilling has 
reversed direction and is now over 18%. 

• Oneida and Herkimer Counties in New York face a lawsuit threatening to scut- 
tle the counties’ integrated waste management system and force property taxpayers 
to pay off $47 million in bonds. 

• Nassau County, Florida lost 20% of its facility revenues. 

• Montgomery, Otsego, and Schoharie Counties in New York stopped recycling col- 
lection services and face dismantling the entire solid waste management system. 
The bond insurer for the counties’ facilities stated that future actions “could totally 
destroy the established belief in the municipal bond market.” 

• Huron County, Ohio has lost one-third of the tonnage previous delivered to its 
facility. 

• Prince William County, Virginia is losing $1.8 million annually in revenues. To 
make up for the loss, citizens are now required to pay higher fees for special serv- 
ices. Programs to reclaim old landfill space for recreation areas, promote recycling, 
and expand recycling programs have been reduced or eliminated. 

• Wright County, Minnesota has closed an innovative high-tech composting facil- 
ity, financed with taxpayer-funded bonds. Twenty-five employees have lost their jobs 
and the cost of paying off the bonds will be born by a special yearly assessment on 
all property owners. 

• Warren County, New Jersey issued debt to build a waste facility, entering into 
an agreement with Huntington and Somerset Counties to supply waste to the facili- 
ties. If these counties cannot exercise flow control, the burden of the debt service 
will fall entirely on Warren County residents, increasing their total indebtedness by 
400%. The added costs would force a 30% increase in the county -purpose tax burden 
and the debt-per-capita ratio would skyrocket from one of the lowest in the State of 
New Jersey to one of the highest. 
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2 / 19/97 


Summary of Flow Controi Related Solid Waste Bond Rating Changes 


In response to the U S Supreme Court's decision on flow control in i994’s A Carbone v Clarkslown. New York, three 
major credit rating agencies have been reevaluating the credit of outstanding municipal solid waste bonds issued to finance 
transfer stations, landfills, recycling programs, and waste to energy facilities. Currently, solid waste bonds which rely on flow 
controi and were issued prior to receive no legislative {K^ectkm from the 1994 ruling; the absence of legislative 

grandfathering severely Jeopardizes their credit. Many t^it^ndiflg solid waste bond issues have been downgraded, including 
several to non-investment grade. Presented below is a table summarizing the categories which differentiate between investment 
and non-investment grade ratings for each rating agency. Ratings in tfre non-investment grade category are viewed bv the capital 
markets as speculative with a significant risk of non-repayment. 



Moody's 

Standard and Poor’s 

Fitch 

Investment Grade 

> Baa 

>BBB- 

> BBB- 

Non-Investment Grade 

< Bal 

< BB+ 

< BB+ 


The compilation of the present credit stauis and fumre credit outlook of these bonds provides several highlights. 

■ As a result of the Carbone decision, municipal solid waste issuers have been facing litigation and declines in waste 
streams that have increased the vulnerability of solid waste systems which rely on legalized flow control. Consequently, 
Moody's has reviewed downward 1 5 outstanding municipal solid waste ratings, of which approximaieiy half were 
downgraded to non- investment grade. Standard it Poor’s has downgraded four outstanding ratings, of which two were 
downgraded to below investment grade, and Fitch has downgraded three outstanding municipal solid waste bond ratings 
to below investment grade. A combined total of 17 distinct issuers have been downgraded thus far as a result of the 
uncertainty surrounding legal flow control since the Carbone decision.. 

• In addition to the above downgrades, Moody's rating agency has additional solid waste bond issues under credit review. 
As litigation increases and ca.ses work their way through the courts, and as waste streams continue to decline, more 
downgrades are likely. The final outcome of these pending credit reviews depends in pan on the result of Federal 
legislation regarding flow control. Currently Moody's has categorized the outlook of 19 ratings as “unstable" without the 
enactment of a federal law that grandfather's flow control. 

• For any municipal solid waste issuer that currently has a below investment grade rating, the issuer has substantially 
diminished public market access, and in most cases will have no access. Issuers who have received an unstable credit 
outlook are also likely to have diminished public market access at any reasonable cost. The table below summarizes the 
total par amount of outstanding bonds that have been affected by rating activity since the Carbone decision. 



Moody's 

Standard and Poor’s 

Fitch 

Total 

Downgraded 

$ 1.242,562,154 

S 973-360.000 

$649,614,000 

$ 506.800,000 

$2,398,976,154 

Total Outstanding 

Debt Affected 

$2,215,922,154 

$649,614,000 

$ 506,800,000 

S3.372.336.I54 


• if any of these issua^ were to default on their outstanding bonds due to an inability to enforce legal flow controi. the 
cost of future borrowings and of solid waste disposal in these jurisdiedons would significantly increase. 

• While certain alternatives to legalized flow control are possible to implement in particular circumstances, it is unlikely 
that these alternatives are feasible ftw most municipal solU waste issuers. 

• As a result of the uncertainty surrounding flow control, the mwicet value of the affected outstanding municipal solid 
waste bond issues has decreased by up to 20%, representing a potential market value reduction of $674,467,23 1 for the 
municipal solid waste secior. 

• This decrease in market value could increase the cost of borrowing by 10 to 20 percent fora variety of government 
mandated environmental programs. This increase in borrowing costs is due to investors' concerns about changing 
governmental policies regarding these environmental programs, and their effects on the credit of both outstanding solid 
waste bond issues as well as bond issues for other environmental infrastructure projects. 
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Additional Responses by Randy Johnson to Questions from Senator Chafee 

Waste-to-energy (WTE) facilities may have higher fixed costs when compared to 
some landfills, leading some critics to argue that they are “less competitive”. The 
argument fails to recognized that Federal policy established by the Environmental 
Protection Agency during the prior two administrations supported the generation of 
energy from waste over landfilling because of the wiser use of resources and supe- 
rior public benefits. In addition, at some WTE facilities, the “tipping” fees include 
an amount to repay coasts of other related debt and expenditures, such as recycling 
facilities, composting facilities and programs, household hazardous chemicals sepa- 
ration programs, and others — all of which under Federal environmental policy are 
considered preferable to landfilling. Accordingly, cost competition should not be the 
sole fact in determining the desirability of a particular waste management facility. 

It is also important to understand that merely because no local government has 
yet to default on its bonds, does not mean that they have adjusted “better” to the 
changed economic situation. It is essential for a county or city to maintain its access 
to the municipal bond market to continue to perform its governmental ft?nctions. 
The stigma associated with a downgrade or default is so great that there is extreme 
pressure on a local government to take remedial actions to maintain its credit rat- 
ing. These remedial actions have been documented in credit reports issued by 
Standard and Poor’s. They include raising property taxes, reductions in capital ex- 
penditures, imposition of new fees, water and sewer bill surcharges, surcharges on 
other services, drawdowns of unrestricted reserves, reductions in other govern- 
mental services and programs, loans from other governmental funds, cancellation of 
environmental projects and delay of maintenance on existing facilities. 

If ratings remain stable, it will be because of the many difficult and unjustifiable 
changes that will continue to be made by local governments in response to Congress’ 
inaction. In addition to hardships already cited, affected local governments are in- 
creasingly encountering litigation and the threat of litigation, along with the pay- 
ment of legal and other expenses, the need to renegotiate contracts with municipali- 
ties, higher financing costs, and others (see attached). Such “adjustments” may im- 
prove the profit margins of private sector waste companies, but they do not nec- 
essarily serve the teixpayers, the public interest, or environmental protection. 

The focus on the “issue-specific” credit ratings that Standard and Poor’s and other 
rating agencies have provided is important, but I would emphasize that this infor- 
mation is limited with respect to a specific bond issue for a project and not the gov- 
ernmental entity, per se. The ratings take into account the ability of a system to 
set and increase rates for a project, the flexibility the system has to establish new 
fees and revenue sources, and the revenues that are pledged for repayment. While 
increased taxes and fees, and other “adjustments” necessitated by the lack of flow 
control authority are causing financial hardships as described above, the rating for 
the specific project would not be expected to change if the local government is able 
to make those adjustments, however painful, and those adjustments were factored 
into the initial ratings analysis for the facility. 


The argument that flow control results in “above average tipping fees” is based 
on an unfair comparison. Flow control tipping fees assessed at a specific disposal 
facility typically include the costs of other solid waste facilities and programs. 
Therefore, the tipping fees are sometimes higher than those charged at another 
similarA'average” facility not encumbered with these additional costs. As noted by 
ERA in its Report to Congress on Flow Control and Municipal Solid Waste (March 
1995, at ES-57), “[w]hen the [flow control-based] tipping fee is broken down into 
its component parts, prices are usually comparable for facilities [non-flow controlled] 
sited in similar locations and built about the same time” (citing Moody’s Public Fi- 
nance, Perspective on Solid Waste, August 16, 1993, p. 3) Accordingly, in order to 
make the tipping fee at the flow controlled facility “competitive”, reducing costs ac- 
tually means abandoning funding of the other solid waste facilities and programs, 
or more typically, shifting those costs to the taxpayers instead of the waste haulers. 

In addition, flow control is not solely a question of local tax policy. Rather, the 
use of approaches such as flow control has been encouraged as a matter of Federal 
solid waste management policy. For example, in EPA’s Variable Rates in Solid 
Waste: Handbook for Solid Waste Officials, Vol. I — Executive Summary 2 (June 
1990), EPA discourages the use of property taxes to fund solid waste management 
because doing so would not “giv[e] residents any incentives to reduce their waste. 
In fact, with the property teix method, residents never even see a bill, and generally 
have no idea how much it costs * * * (page 2, emphasis in original). 
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See also William K. Reilly, Administrator, USEPA, Statement Before the Sub- 
committee on Environmental Protection, Senate Committee on Environment and 
Public Works (September 17, 1991) in which he discouraged the use of property 
taxes to recover the cost of municipal solid waste (MSW) management because the 
tme cost of MSW management is “hidden” if property taxes are used. 

Nor does flow control “artificially” increase prices or impose a higher cost for a 
given category of services. In this connection, it should be noted that two of the wit- 
nesses who opposed flow control at the March 18 hearing (Messrs. Broadway and 
Norquist) referred to a study prepared for Browning-Ferris Industries (BFI) by Na- 
tional Economic Research Associates (NERA) to support the claim that tipping fees 
are higher for communities that rely on flow control in comparison to non-flow con- 
trol jurisdictions. The BFI-NERA document, however, is inaccurate, invalid and uses 
distortion to portray flow control as more expensive. The Department of Environ- 
mental Services of the State of New Hampshire evaluated the BFI-NERA document 
and found, contrary to the document’s authors, that in two of the three case studies 
presented, waste disposal at a flow-controlled facility is actually less expensive than 
at similar private facilities. The New Hampshire DES’ conclusions regarding the 
BFI-NERA study are as follows: 

The NERA study is flawed in its assumptions, reporting results, and conclu- 
sions. Misleading use and reporting of statistics undermines the validity and 
credibility of the results reported from NERA’s economic analysis. In both its 
modeling and case study analysis, NERA confounds tipping prices with the ac- 
tual cost of providing MSW disposal, a decision which has the inevitable effect 
of creating an apparent price advantage for privately operated facilities. Erro- 
neous assumptions about the cost of transporting MSW to alternative disposal 
facilities unfairly deflate the reported cost of using these facilities. Meanwhile, 
omitting the cost of integrated waste management services provided by public, 
flow-controlled facilities unfairly inflates the reported “tipping fees” charged by 
these facilities, and results in a false comparison of disposal costs at the public 
compared to the private facilities (which offer no such services). 

Moreover, contrary to the implication of this question, local governments generally 
cannot “cut costs” for MSW management without cutting services. The fact is that 
flow control-based tipping fees often recover, in addition to MSW disposal costs, the 
costs of environmentally protective waste management services such as recycling 
and household hazardous waste collection — services that “generally do not lend 
themselves to the generation of their own revenues”. ERA Report to Congress on 
Flow Control and Municipal Solid Waste (March 1995, at ES-11). While raising 
local taxes to fund such programs may be a new de facto Federal policy forced upon 
local government, it is disingenuous to ignore the Federal policies encouraging alter- 
natives to landfills and diversion programs, and the State mandates that require 
local governments to provide such services. 


I do not agree that flow control has no impact on the protection of human health 
and the environment merely because Federal landfill regulations are in place. Prior 
to the mid-70’s, more than 90 percent of municipal solid waste was landfilled. In 
1976, in the Resource Conservation and Recovery Act, Congress found that “land is 
too valuable a resource to be needlessly polluted by discarded materials.” Subse- 
quently, the Environmental Protection Agency issued guidelines that declared that 
landfills are the least environmentally-preferable method of handling solid waste, 
and should be utilized only after all other alternatives are exhausted. 

Local governments throughout the country embarked on a mission to divert waste 
from landfills to the maximum extent possible. Through waste separation facilities, 
recycling programs, composting facilities, educational initiatives, and energy recov- 
ery facilities, billions of dollars have been spent to decrease America’s reliance on 
landfills. These efforts have made a significant impact, reaching a national goal of 
26% source reduction and recycling. For the first time in decades, the number of 
operating landfills in the United States has dropped below 4,000. 

Disposing of MSW in landfills — even those landfills regulated under Subtitle D re- 
quirements — is no guarantee of environmental protection and public health. Subtitle 
D provides minimum requirements for siting, operating, monitoring, corrective ac- 
tion, and closure and post-closure. However, even the best landfill liner and leachate 
collection system will ultimately fail due to natural deterioration, according to EPA. 

In the Criteria for Municipal Solid Waste Landfills that accompanied the Subtitle 
D regulation, EPA stated that “once the [landfill] unit is closed, the bottom layer 
of the landfill will deteriorate over time, and consequently, will not prevent leachate 
transportation out of the unit [into the groundwater.]” Leakage from landfills into 
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groundwater carries with it chemicals contained in household hazardous wastes and 
small-quantity generator wastes from commercial operations. 

Air emissions from landfills also can negatively affect health and the environ- 
ment. Landfill gas is about half methane and half carbon dioxide with minimal 
amounts of other gases, including benzene and vinyl chloride. Non-methane hydro- 
carbon emissions are also significant contributors to ozone loading in non-attain- 
ment areas. EPA requires certain large landfills to control such gases, but even 
those landfills will capture, at maximum, only about 75%-80% of the generated gas, 
according to EPA’s analyses. 

There is no doubt that some landfills are more environmentally protective than 
others. A double-composite liner composed of plastic sheeting and compacted soil 
will provide a higher level of environmental protection than a landfill with a single 
liner. A methane emission collection system is likely to minimize air quality prob- 
lems compared to a facility that merely flares off the gases. Yet the Subtitle D regu- 
lations mandate compliance with only the minimum requirements, requirements 
that many older landfills, and some newer landfills, have difficulty meeting. Under 
a “free market” system, waste naturally flows to landfills that provide the least en- 
vironmental protection because it is always cheaper to use management methods 
that barely meet environmental standards than to create new systems, or alter- 
natives to landfills, that provide significantly more environmental protection. 

States and local governments which have invested heavily in systems and pro- 
grams which minimize the amounts and types of wastes sent to landfills fear that 
the progress that they have achieved is in jeopardy. If the policy of the United 
States is reversed; if the goal of finding alternatives to burying waste is no longer 
viable; if the emphasis on innovative approaches to diversion — approaches which do 
not produce profits — is over, States and local governments have wasted many years 
and billions of dollars. More importantly, public health and environmental protec- 
tion will be ill-served by such a change in direction. 


Additional Responses by Randy Johnson to Question from Senator 

Lieberman 

Opponents of flow control fail to understand that any perceived “inefficiencies” (by 
which they mean higher tipping fees) associated with flow control facilities is based 
on an inaccurate comparison with the tipping fees at landfills. As noted elsewhere 
in these answers, local governments provide far more than mere burial of trash. 
New technologies and innovative alternatives to landfill disposal are admittedly 
more expensive and experimental than landfills; that is why such technologies have 
been encouraged and utilized primarily by the public sector and financed with tip- 
ping fee surcharges. 

While some landfills may provide somewhat higher levels of environmental protec- 
tion than others, there is little if any incentive for landfills to attain greater “effi- 
ciencies” because landfills sited since the Subtitle D regulations must meet the same 
minimal standards. The Federal government does not require that such landfills be 
upgraded or improved to exceed the standards. (See answer to previous question.) 
Even if a private landfill can cut its costs of operation, there is no assurance that 
any significant cost savings are passed along to the consumer as long as the then- 
current tipping fee is set at a level that the market will tolerate. To do otherwise 
is contrary to a profit-based system. 


Additonal Response by Randy Johnson to Question from Senator Boxer 

Question. Much of this debate has focused on the economic impact of flow control. 
I have heard from private companies from California and across the country that 
flow control limits competition, creates inefficient local monopolies, increases dis- 
posal costs, and interferes with the free market. I have heard from almost every 
California county, and many California cities, that the flow control is vital to their 
ability to manage solid waste. What do you think? Does flow control limit competi- 
tion and increase garbage management costs? What effect would a failure to author- 
ize flow control have on the economies of municipal solid waste disposal? 

Response. It is important to understand that in many States in this country, 
counties and other local governments are mandated by State law to handle garbage 
and trash. In addition. State legislatures establish recycling and/or waste reduction 
quotas, to be met by legislatively-mandated deadlines. In California’s case, local gov- 
ernments incur financial penalties for not meeting the State’s recycling targets and 
deadlines. 
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California and many other States also impose bans on the disposal of specific ma- 
terials in landfills and incinerators, leaving recycling or reduction as the only option 
generally available to local governments. In addition, services such as household 
hazardous chemicals collection, and yard ■waste diversion are frequently mandated 
by State law on counties and municipalities. 

The necessity of recycling and reduction of solid waste — a mandate that falls 
squarely on the shoulders of municipalities and counties, not private waste haul- 
ers — is the major reason why it is inaccurate to compare the costs of comprehensive 
solid waste management systems with the costs of a private operator merely bury- 
ing trash in the cheapest location available. 

Any discussion of the cost differential between comprehensive waste management 
services provided by a public entity utilizing flow control, and private facilities that 
charge a low disposal fee (and provide no other services), must be an “apples-to ap- 
ples” comparison. Local government fees generally recover, in addition to disposal 
costs, the costs of State-mandated waste services — services which do not lend them- 
selves to generation of their own revenues. Disposal costs are only a small part of 
the picture, but if only disposal costs are compared, prices are usually comparable 
for public and private facilities sited in similar locations and built about the same 
time, (citing Moody’s Public Finance, Perspective on Solid Waste, August 16, 1993, 
p. 3) 

Flow control is not only competitive, in fact, it enables many small trash hauling 
companies to survive and flourish. When a county or city enters into a franchise 
agreement or long-term contract with a private hauler, each hauler pays the same 
disposal fee at the flow-controlled disposal or recycling facility. Thereby, the small 
hauler is able to compete with the large vertically-integrated waste companies that 
own their own landfills, transfer stations and tmcks. Flow control has provided a 
“level playing field” for the small haulers, who know that they have a disposal site 
with a set price, rather than at prices controlled by the industry giants. 

There is already strong evidence that the future of small businesses in the solid 
waste marketplace are in jeopardy, causing concern for competitiveness in the waste 
industry. The January 1996 issue of World Waste reported that since 1990 the two 
largest waste companies in the United States had acquired over 1,000 smaller waste 
haulers and landfill operators. The trend is continuing at a record pace. In 1994 
alone, one of those two companies reported that it had acquired 115 additional small 
waste companies. If local governments are not allowed to manage solid waste in 
their communities, the giants of the industry will continue their march toward a 
cartel of companies that can manipulate the marketplace, control prices and eventu- 
ally eliminate competition altogether. 


Congress’ failure to authorize flow control is already having an effect on the eco- 
nomics of municipal solid waste flow control. In order to retain a portion of the reve- 
nues to repay the debt issued for solid waste facilities such as transfer stations, re- 
cycling center, landfills, and waste-to-energy incinerators counties and cities have 
been forced to lower the fees collected at the facilities. In some cases, the lower fees 
have mitigated the exodus of trash haulers who otherwise would be delivering their 
loads to distant less-expensive landfills or out-of-state facilities. As a result, the re- 
duced revenues have forced local governments to find other methods of repaying 
their bonds — in several cases those methods have included increasing local taxes 
(see attached). 

In other cases, local governments have found it necessary to cut back on recycling 
services, composting programs, household hazardous chemical collection programs, 
environmentally-sound closure of old landfills, and other innovative waste reduction 
programs. Such programs are not income-producing, therefore without “subsidies” 
from waste disposal fees or local tax-supported revenues, they are activities that 
many local governments simply cannot afford. When comprehensive MSW systems 
have to “compete” with a private company — whose only interest is burying trash in 
the ground at the cheapest site available — the progress made in America since the 
late 70’s toward diverting waste from landfills is in jeopardy. 


Additional Responses by Randy Johnson to Questions from Senator 

Lautenberg 

Waste-to-energy facilities and garbage combusters are economical under the terms 
in place at the time of their development. Local jurisdictions and solid waste au- 
thorities entered into contracts and agreements relying on their legally-upheld flow 
control authority to commit their solid waste to a site for 20-30 years in return for 
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long-term assurance that environmentally-safe disposal was available at a price cer- 
tain. As noted in the statement of the Government Finance Officers Association 
(GFOA) to the committee, the prices that were negotiated years ago were “sound”. 
Waste-to-energy facilities were built in a competitive marketplace that required ven- 
dors to assume the risk of providing a 20-year minimum disposal location at an 
agreed-upon price that was, in most cases, competitively bid. 

Communities relied upon their authority to control the flow of solid waste — au- 
thority that was upheld by the courts on numerous occasions. Public officials and 
bond holders had no reason to believe flow control authority was in jeopardy. “There 
is no discussion of any legal challenges to flow control because during this period 
of time [when project bonds were sold], there had been no attacks of the practice 
on Commerce Clause grounds,” notes the GFOA statement. The lack of certainty for 
trash disposal and the inability to budget based on the increasing cost of waste 
management were much greater risks to communities at the time. Public officials 
responded by significantly minimizing their risks through long-term contracts and 
agreements, assuring reliable and responsible waste disposal. 


With regard to the question about Hennepin County’s fees at the waste-to-energy 
plant, it is important to understand that the $95/ton tipping fee charged by the 
County supported the County’s comprehensive environmental program, of which 
converting waste to energy was just one piece. The plant itself did not charge $95/ 
ton; the charge was imposed by Hennepin County to pay for the entire program 
which included the transportation of solid waste to two different plants. The trans- 
portation and processing costs for these plants was, in fact, $65/ton. The additional 
amount supported a comprehensive integrated environmental program which in- 
cludes the following: 

• a household hazardous waste (HHW) collection program at two permanent fa- 
cilities open five days a week; 

• neighborhood HHW collection programs in the Spring and Fall 

• tree recycling pro^am 

• commercial materials exchange program to reduce waste 

• commercial hazardous waste licensing and inspection program 

• education and training program for hazardous waste generators 

• consumer electronics program to dismantle and recycle televisions and VCR’s 

• household battery collection and recycling program; 

• fluorescent light tube collection and recycling program; and 

• public education on proper handling of all these wastes. 

The total cost for one of the most comprehensive environmental programs in the 
nation was borne by the tipping fee and paid by the waste haulers prior to the 
Carbone decision. Following that decision, Hennepin County shifted the costs to 
their citizens to pay for the same programs. The tipping fee was lowered and addi- 
tional revenues were collected by a service fee, collected by waste haulers from their 
customers, as a percentage of collection and disposal costs, and paid to Hennepin 
County. In addition, a solid waste service fee was collected as separate “line item” 
on the property teix statement of homeowners and businesses. 

Despite their objections to paying for the services they receive, the City of Min- 
neapolis from the beginning of the County program has received direct benefits from 
the environmental facilities and activities. The City has benefited from the house- 
hold hazardous waste program, the commercial hazardous waste inspection and 
training program, and the collection of household batteries, fluorescent light tubes, 
tires, oil, and consumer electronics. 

while the costs have been shifted to a different set of teix and fee-payers, Min- 
neapolis residents are still paying for the County’s comprehensive environmental 
program. They are paying through a $41/ton tipping fee, plus a service fee of 6V2 
percent on the collection and disposal of solid waste, plus a solid waste fee of .019 
percent of the taxable market value of property. These three sources of revenue are 
supporting the same programs that were previously paid for with the $95/ton tip- 
ping fee. The County continues to provide outstanding environmental services to the 
citizens of Hennepin County, including the residents of Minneapolis. The attached 
list shows the scope and results of the County’s programs. 


Statement of Grover G. Norquist, Americans for Tax Reform 

I. INTRODUCTION 

Chairman Chafee, members of the committee, and ladies and gentlemen in the 
audience, thank you for the opportunity to address you. 
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My name is Grover Norquist and I am the president of Americans for Tax Reform 
(“ATR”). As you may know, ATR is an organization comprised of individuals, cor- 
porations, and associations that favor lower teixes, less regulation, and a smaller 
Federal Government. We do not accept any Federal grant money nor do we benefit 
from specific Federal programs. 

I come before you today to speak briefly about the free market, taxes and flow 
control legislation. 

II. AMERICANS FOR TAX REFORM OPPOSES FLOW CONTROL 

Americans for Tax Reform believes that flow control promotes wasteful and ineffi- 
cient practices at the expense of free market principals. It is anti-competitive, anti- 
taxpayer, and anti-growth. How else would one define the practice of permitting 
local governments to set up government-run trash disposal monopolies that virtually 
eliminate private-sector competition? 

In essence, flow control dictates where municipalities and businesses send their 
waste, and then artificially sets prices for disposal at above-market rates. These ad- 
ditional expenses are passed directly on to consumers in the form of higher costs 
for goods and services. In effect, flow control is a stealth tax. It is critical to remem- 
ber that such costs will not be borne solely by corporate America — individuals, fami- 
lies, senior citizens and persons on fixed incomes will all shoulder the tax burden 
of flow control, and the larger government bureaucracy that it requires. 

Moreover, the concept of flow control goes against free market principles. As you 
may know, the Supreme Court struck down local flow control regulations in 1994 
in the case of Carbone v. Clarkstown, NY. The Court found that State-mandated 
flow control infringed upon interstate commerce. ATR believes that any interference 
with unrestricted movement of goods and services undermines the free market, and 
therefore, harms the American teixpayer. 

At a time when Congress is empowering communities and individuals, in such 
cases as welfare reform and agricultural policy, the last thing our elected officials 
should consider is concentrating more power in the hands of elected officials. One 
cannot reconcile a theoretical commitment to a leaner and smarter government with 
the concept of a State-run monopoly that precludes private sector competition. 

III. THE COSTS OF FLOW CONTROL 

ATR is proud to join with other champions of the free market on this issue. As 
Jersey City Mayor Brett Schundler so eloquently put it, flow control legislation 
“would institutionalize one of the worst excesses of the ‘big government knows best’ 
mentality that has long dominated Congress .... We’re forced to spend money on 
waste disposal that we would rather use for schools or police.” 

We’ve also seen a broad and diverse business coalition form around this issue. 
Representing organizations such as the National Federation of Independent Busi- 
ness, the National Restaurant Association, the National Association of Manufactur- 
ers, and the Association of Builders & Contractors, the Coalition Against Oppressive 
Flow Control has written: “Small business owners strongly oppose flow control be- 
cause it would allow local governments to dictate where small business must send 
their waste and it allows these governments to set monopoly prices.” 

In another statement, the National Association of Manufacturers says: “flow con- 
trol embodies the worst of all government monopolies — a hidden tax in the form of 
higher prices, reduced efficiency, a more intrusive government and a stifled free 
market.” 

And finally, Karen Kerrigan of the Small Business Survival Committee has ex- 
plained: “Flow control is nothing short of centralized State planning that harms in- 
dividuals, families, and businesses. It raises taxes, increases the size of government 
and hurts American consumers.” I couldn’t agree with them more. 

Perhaps as a way of summary, let me present four arguments against flow con- 
trol. In so doing, I also hope to answer the Chair’s questions about what happens 
to communities in the absence of such regulation. 

(1) Flow control is nothing but a trash tax. ATR firmly believes that a vote to rein- 
state the practice of flow control is a vote to raise teixes. Flow control is a stealth 
tcix — a hidden burden imposed on families and businesses by artificially inflating 
the price of waste collection. The American people already pay too much in taxes. 
We do not need yet another tax increase. Voters know that taxes on businesses are 
ultimately borne by consumers and taxpayers in the form of higher prices, lower 
economic growth, and fewer jobs. ATR will work to make sure that the American 
people understand the harm done to them if flow control is enacted. 

(2) Flow control costs jobs. We know that flow control means small business can 
no longer shop around for the hest price for its trash collection. Consequently, entre- 
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preneurs face higher prices and have less money to pay their workers or hire new 
ones. Moreover, with scarce resources being diverted to pay increased “garbage 
taxes,” there is less money for businesses to invest in their own communities. That 
means fewer private-sector jobs. 

(3) The cost of waste disposal is declining thanks to free market principles already 
in place. In the 3 years since local flow control was suspended, the price of waste 
collection has dropped. Contrary to the dire predictions of unelected bureaucrats, 
communities are not just surviving, but actually growing without flow control in 
place. The free market has forced inefficient government agencies that used to rely 
on flow control to become more efficient. This has lead to lower costs for home- 
owners and small businesses. For example, people under the regulation of Virginia’s 
Southeastern Public Service Authority have seen prices cut by over 20 percent. 
Within Hennepin County, Minnesota, disposal prices have been slashed by 50 per- 
cent, from a high of $95/ton to $41/ton. In contrast, a study by the National Eco- 
nomic Research Associates reveals that flow control can actually increase the cost 
of waste collection by as much as 40 percent. 

(4) Flow control impedes market-oriented environmental and recycling efforts. The 
EPA has found that flow control fails to facilitate recycling or create other environ- 
mental benefits. I never thought that I would be united with Greenpeace, the Sierra 
Club, and the Audubon Society, but on this issue we agree. According to one envi- 
ronmental activist: “Flow control laws discourage environmental innovation . . . 
Congressional authorization of flow control could inhibit the development of alter- 
native waste management options, including market-driven recycling efforts. Flow 
control laws unnecessarily inhibit the ability of recyclers and other ecological entre- 
preneurs to compete in the marketplace.” 

IV. CONCLUSION 

As many of you know, I have relentlessly fought over the years for a smaller Fed- 
eral Government and lower taxes. There could hardly be a better example of how 
Washington could threaten these principles than todays fight over flow control. The 
lines are cleanly drawn in this battle. On one side are the flow control proponents 
advocating a government-sanctioned monopoly. On the other side are the champions 
of the free market, American consumers, and the millions of small businesses across 
our nation. The choice could not be clearer. 

Americans for Tax Reform strongly urges this committee to protect American tax- 
payers and strike a blow for the free market. We urge you to oppose anti-competi- 
tive, anti-small business and anti-taxpayer programs such as the proposed flow con- 
trol regime. 


Statement of John Broadway, National Federation of Independent Business 

Good morning. On behalf of 600,000 members of the National Federation of Inde- 
pendent Business (NFIB), and 11,000 members in Virginia, I appreciate the oppor- 
tunity to present the views of small business owners on the subject of flow control. 

By the way of introduction, NFIB is the nation’s largest business association rep- 
resenting a broad cross section of American businesses. About 50 percent of our 
membership is in the service and retail industries, about 25 percent are in manufac- 
turing and construction, and the rest are in businesses ranging from agriculture to 
wholesale services. NFIB’s typical member has five employees and grosses about 
$350,000 in revenue annually. 


OVERVIEW 

The vast majority of small businesses are customers of waste disposal services. 
However, NFIB also represents a number of small waste haulers and recyclers. Con- 
sequently, any efforts to maintain and expand the use of flow control ordinances 
negatively effect small business owners. The reasons are quite simple. Flow control 
ordinances, which force waste disposal customers to use government-mandated 
waste facilities, create monopolies under which small business owners will most 
likely pay higher costs and receive inferior service. 

Monopolies, by their very nature, give an advantage to one entity at the expense 
of all others. It makes little difference whether the local government or a separate 
entity with a long-term contract run the waste disposal facility. Because monopolies 
don’t have to face free market competition, customers have no power to bargain for 
better rates and service. 
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CONCERNS OF SMALL BUSINESS OWNERS 

Flow control ordinances have the most obvious impact on price. Currently, in com- 
munities where no ordinances exist, haulers, processors, and recyclers compete for 
market share. As a result, customers can purchase disposal and recycling services 
that are efficient, safe and cost effective. On the other hand, where ordinances do 
exist, prices are artificially set to ensure a specific payout, and in some instances 
the prices are inflated to pay for other municipal services as well. These monopolies 
limit choice and place a very real tax on small business. 

This tax burden, often referred to as a tipping fee, is not inconsequential. Studies 
conducted by the NFIB Education Foundation indicate that typical NFIB members 
take out of their businesses less than $40,000 annually to support themselves and 
their families. Clearly, the price of any service, and particularly one that is as non- 
discretionary as waste disposal, can be a significant expense for a small business. 
In fact, a study by the National Economics Research Associates found that flow con- 
trol increases disposal costs by an average of 40 percent. When small business own- 
ers are required to use a government-mandated disposal operation that faces no 
price or quality competition, they are virtually guaranteed poorer service and higher 
prices. 

A second impact of monopolistic flow control ordinances is inefficiency. Instead of 
building disposal services to respond to need, flow control ordinances result in facil- 
ity-driven systems. Government-backed facilities do not need to seek business to 
stay in business: they are guaranteed a return on their investment. There is no in- 
centive to improve the disposal facility, to implement new technology, to attempt to 
cut costs, or to pass any savings on to the customer. 

In addition, because these facilities are built without regard to market conditions, 
they are often oversized, built to receive volumes of waste considerably in excess of 
volumes projected in a free market environment. 

Flow control ordinances can also negatively affect environmental quality. Small 
business owners want the ability to ensure that their waste is being properly dis- 
posed. They and their families live in their communities — they drink the water and 
they breathe the air. In addition, they face enormous liability for the waste they 
generate if it is not disposed of responsibly. As the committee is aware, NFIB has 
been very active this Congress and in the past in the Superfund debate because of 
the serious problems small business owners face in dealing with past disposal prob- 
lems. 

With respect to flow control ordinances, waste generators may be forced to send 
their waste to facilities that are environmentally unsafe, leaving them with poten- 
tially huge liabilities. Waste generators should be able to control their own liability 
and their quality of life by choosing the facility that has the safest standards. 

NFIB also represents a number of small haulers and recyclers. With flow control 
ordinances in place, it is highly unlikely that these small businesses would be able 
to compete for long-term contracts. They will, in effect, lose any opportunity to pro- 
vide these services or fill new niches in the market as new technologies develop. 

Arguments are made that counties and municipalities need flow control ordi- 
nances to plan for present and future waste management. While such planning may 
be desirable, there are better ways to manage it than by interfering in free markets. 
It is a myth that waste management requires flow control. Such management by 
local governments can be performed through regulating the quality of service, not 
by performing it themselves or by establishing long-term exclusive contracts. 

I think a good example of that is going on in Virginia right now. A few years ago, 
the city of Richmond and 12 surrounding counties and other independent cities 
formed the Central Virginia Waste Management Authority. One of their goals from 
the beginning has been to maximize the existing private waste management compa- 
nies. 

In fact, the director of the authority, Kevin Burns, has written “Unlike most other 
regional authorities, this authority has implemented all of its programs through pri- 
vate service contracts for recycling and other waste management services. The re- 
sult has been the development of an integrated regional waste management pro- 
gram. The public investment in contract services is stimulated with the creation of 
private competition, jobs and a private teix base.” 

PENDING LEGISLATION 

It should be made clear from my testimony that small business owners do not 
support flow control ordinances. However, they are not insensitive to the plight of 
many communities that have on-going facilities in place. If the committee must pass 
some flow control legislation, NFIB strongly urges that only a strictly limited grand- 
father provision be established. Specifically, we do not believe that communities that 
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currently have on-going programs should he destined to live under flow control ordi- 
nances into eternity. Once the currently operating facility’s useful life is finished, 
any grandfathered flow control ordinance should end. And certainly, any community 
that had passed an ordinance and was merely in the planning stages of building 
a facility should not be protected from the free market. 

Small business owners face many hurdles in maintaining their businesses, creat- 
ing jobs, and generating revenue for their communities. They should not be faced 
with added costs and poorer service that results from monopolistic flow control ordi- 
nances. NFIB urges the committee to consider the negative consequences of estab- 
lishing long-term monopolies that force small businesses to purchase services from 
a single supplier. It is not in the best interests of small businesses or the nation 
as a whole. 

Thank you for the opportunity to be here today. I would be happy to answer any 
questions. 


Statement of David K. Leff, Assistant Commissioner, Connecticut 
Department of Environmental Protection 

Good morning. My name is David Leff. I am Assistant Commissioner of the Con- 
necticut Department of Environmental Protection. I am accompanied today by Rob- 
ert Wright, Acting President of the Connecticut Resources Recovery Authority. The 
Authority has been responsible for the financing and development of four of Con- 
necticut’s six waste to energy projects. Thank you for this opportunity to provide 
testimony on the significant impact which the U.S. Supreme Court decision in the 
matter of C&A Carbone, Inc. v. Town of Clarkstown has had on the solid waste 
management system in the State of Connecticut. 

By Connecticut statute, each municipality must make provision for the safe and 
sanitary disposal of solid waste generated within its boundaries. More than a decade 
ago, it became clear that this could no longer be achieved through the use of tradi- 
tional municipal landfills. Stricter environmental regulations, limited geologically 
appropriate sites, and public opinion prevented the siting of new municipal solid 
waste landfills as old landfills were rapidly reaching their capacity. In order to ful- 
fill their statutory obligations, the municipalities, with the help of the State Depart- 
ment of Environmental Protection and the Connecticut Resources Recovery Author- 
ity, created interlocal agreements to develop sufficient waste-to-energy facilities to 
serve the State’s needs, approximately 2.2 million tons per year of statewide capac- 
ity. The premise of this integrated waste management system of transfer stations, 
waste-to-energy facilities and residue landfills was that it is a State’s responsibility 
to be as self-sufficient as possible in its waste disposal practices. 

As you know, waste-to-energy projects are not inexpensive. Their development re- 
quired the issuance of hundreds of millions of dollars of revenue bonds secured by 
the full faith and credit of the municipalities associated with each project. The 
bonded indebtedness for Connecticut’s six waste-to-energy facilities is now about 
$750 million. 

At the time that the projects were developed, the municipalities anticipated that 
the fixed costs of paying off the bonds could be paid through a combination of energy 
revenues, disposal or “tipping” fees from member towns committed to the projects, 
and from towns and haulers which used the projects on a periodic or “spot” basis. 
This was a reasonable expectation since per capita waste generation was increasing, 
Connecticut’s population was growing, and demand for disposal capacity was high, 
driving the cost of “spot” tipping fees well above the level of member tipping fees. 

It was in this context that the municipalities signed long-term “put-or-pay” con- 
tracts to guarantee payment of the bonds issued for the projects. Through these con- 
tracts, they committed to delivering a minimum annual tonnage of municipal solid 
waste to their respective projects and to pay the difference in tipping fees if they 
failed to deliver that minimum amount. To ensure that they would never fall below 
their minimum tonnage commitments, the municipalities passed flow control ordi- 
nances, requiring that municipal solid waste generated within their borders be dis- 
posed at tbe waste-to-energy facility to which they were contractually committed. 
The ordinances vary from municipality to municipality, but their basic structure 
was to assure that adequate waste was delivered to meet the “put-or-pay” commit- 
ments. 

One hundred and thirty-seven of Connecticut’s 169 municipalities, representing 
86% of its population, have long-term “put-or-pay” contracts with one of the State’s 
waste-to-energy facilities. Five municipalities continue to use Connecticut’s three re- 
maining municipal solid waste landfills. The other municipalities either send their 
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municipal solid waste out-of-state or utilize one of Connecticut’s waste-to-energy fa- 
cilities on a spot market basis. 

For almost a decade, these waste-to-energy projects have enabled the municipali- 
ties to fulfill their statutory solid waste disposal obligation in an environmentally 
superior manner. And when the State passed its Mandatory Recycling Act in 1987, 
these projects provided a basis for the development of a new recycling infrastruc- 
ture, including several materials recovery facilities. As of fiscal year 1995, Connecti- 
cut recycled about 23% of its municipal solid waste, with a statutory goal of reach- 
ing 40% by the year 2000. The State sent 59% to waste-to-energy projects in State, 
landfilled 17% in State, and disposed of only 1% out-of-state. In short, Connecticut 
had carefully established an environmentally responsible and comprehensive munic- 
ipal solid waste management system. 

By the early 1990s, Connecticut’s economy had slowed significantly, and its popu- 
lation stopped growing, so the anticipated increase in solid waste generation did not 
occur. In addition, the recycling rate rapidly increased from less than 10% to about 
23% after 1991. This meant that there was less Connecticut waste requiring dis- 
posal than had been projected when the waste-to-energy projects were designed and 
developed. Despite these changes, most municipalities continued to meet their con- 
tractual commitments to deliver waste to their respective projects. 

The Carbone decision dramatically changed the economics of Connecticut’s waste- 
to-energy projects and put the State and the municipalities contracted to the 
projects at great risk. Without flow control, haulers have more disposal options, so 
Connecticut’s waste-to-energy facilities have had to lower their spot market tipping 
fees to compete for spot tonnage. Since the 1980s, the spot market rates have 
dropped 30-50% in Connecticut. Lower spot market revenues combined with un- 
changing energy revenues meant that member tipping fees have had to increase so 
that the fixed costs of the waste-to-energy facilities could be paid. This put an addi- 
tional and unexpected burden on the municipalities. 

The increasing differential in tipping fees provided a further incentive for those 
haulers who paid the tipping fees directly to divert member town waste from the 
waste-to-energy facilities to which the towns were committed. The Carbone decision 
legitimized this diversion and created a vicious cycle. The less member waste that 
was delivered to the projects, the higher the member tipping fee had to be to cover 
the projects’ fixed costs. The higher the member tipping fee, the greater the incen- 
tive to divert waste to a less expensive disposal facility. As of fiscal year 1996, more 
than half of the Connecticut municipalities with minimum tonnage commitments 
did not meet them. In some cases, the shortfall was quite small and in some projects 
the overages of other member towns made up the shortfall so individual municipali- 
ties were not penalized. 

The diversion of member waste from Connecticut’s waste-to-energy facilities was 
at first p'adual probably because private haulers believed that Congress would 
enact legislation to authorize flow control, at least in States whose solid waste man- 
agement systems depended on it. During the last year, however, haulers have be- 
come more aggressive in redirecting waste to other facilities because Congress has 
not taken action. Even those projects which were meeting their commitments in fis- 
cal year 1996 are experiencing substantial decreases in tonnages delivered to their 
facilities. For example, the Bristol Resource Recovery Facility Operating Committee, 
an interlocal which developed a 237,250 tons per year facility serving 14 municipali- 
ties, has recently documented a 20% loss in tonnage. This facility has never experi- 
enced such a shortfall and attributes it to the diversion of waste by private haulers 
to other disposal facilities. The Operating Committee estimates that this reduction 
will result in an annual loss of revenue from tipping fees and reduced energy pro- 
duction of approximately $450,000. 

The Housatonic Resource Recovery Authority (HRRA), which is a quasi-public 
solid waste management authority in the Danbury area, reported that tonnage de- 
creased 41% during the month of February alone. HRRA attributes the reduction 
to a new hauler taking waste to a facility other than the one to which the 
Housatonic municipalities are committed. If this situation continues, the municipali- 
ties will fall well below their annual put-or-pay commitment. The HRRA has stated 
that it is not aware of any reduction in disposal costs being passed on to consumers 
by virtue of the hauler using a facility with a lower tipping fee. 

A spokesperson for the Southeastern Regional Resource Recovery Authority, 
which helped develop a 251,485 tons per year waste-to-energy facility Southeastern 
Connecticut, notes that if municipalities have to tax their citizens to pay penalties 
for not delivering their annual tonnage minimums, residents will actually end up 
paying twice — once to their individual haulers and once through their municipal 
tcixes. 
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A further consequence of this situation is that there is no longer incentive for mu- 
nicipalities to promote their recycling programs because increasing recycling ton- 
nages would further exacerbate their difficulty in meeting put-or-pay waste-to-en- 
ergy commitments. Although every one of Connecticut’s municipalities has a 
curbside recycling program in place, the State’s recycling rate has remained flat at 
23% for the last three years. Municipalities which had recycling coordinators are 
laying them off, and initiatives to encourage increased business and institutional re- 
cycling are on hold. 

An effective and environmentally desirable system which was built in good faith 
by responsible public officials is being destroyed by the lack of flow control legisla- 
tion. This is clearly not consistent with the solid waste management hierarchy 
adopted by Connecticut or the Federal government. And it has the potential to do 
great financial damage to Connecticut’s municipalities and to the State as a whole. 
Moody’s Investors Service has already downgraded $109,340,000 of bonds issued to 
support the Southeastern Connecticut Project. The seventeen municipalities which 
have guaranteed the revenues for this project are now confronted with a possible 
significant reduction in access to public financing and increased finance costs. 
Moody’s has currently placed $152,840,000 in bonds issued for CRRA’s Bridgeport 
821,250 tons per year facility on its “unstable-credit watch” category. 

The National Association of Counties, National League of Cities, Governmental 
Finance Officers Association, Solid Waste Association of North America, American 
Public Works Association, Local Government Coalition for Environmentally Sound 
MSW Management, and the National Coalition for Flow Control sent a letter dated 
February 26, 1997, to Congress which documented other cases resulting from the 
loss of flow control and requested Federal flow control legislation. Connecticut is 
concerned that action must be taken soon to protect municipalities which acted in 
good faith to manage their solid waste disposal from the type of financial crisis faced 
by Orange County, California. 

If the municipalities are unable to meet their contractual commitments to their 
waste-to-energy facilities and are forced to default on the approximately $750 mil- 
lion in bonds which financed them, municipalities and the State will suffer even 
greater financial consequences. But this will happen only after severe hardship for 
the municipalities, and it will add a tremendous burden to a State which is only 
now seeing signs of economic recovery after a long, long period of recession. 

Connecticut supports the premise that the management of solid waste should con- 
tinue to be a function of State, regional, and local government, and our municipali- 
ties are taking appropriate measures to manage their problems. But the future 
without flow control is not bright. Last session the State of Connecticut supported 
S. 534, known as the Interstate Transportation of Municipal Solid Waste Act of 
1996, which would have provided Connecticut municipalities with adequate flow 
control protection. We urge the Senate to pass similar enabling legislation this ses- 
sion which supports Federal flow control. 


Responses by David K. Leff to Additional Questions from Senator Chafee 

Question 1. On page 3 of your testimony, you discuss how growth projections in 
Connecticut did not turn out to accurately predict the future because of the reces- 
sion in the Northeast. How much of Connecticut’s current problem is due to loss of 
flow control as opposed to inaccurate predictions of future growth rates? 

Response. The problem is primarily due to lack of flow control. All solid waste fa- 
cilities in Connecticut are required to submit quarterly tonnage reports to the De- 
partment of Environmental Protection which include the source, type and amount 
of waste handled by each facility and, in the case of transfer stations, the destina- 
tion of waste shipped for disposal. Reports from two private transfer stations located 
in Southwestern Connecticut, one of which began handling municipal solid waste in 
1996, clearly demonstrate that waste which prior to the Carbone decision was being 
disposed in Connecticut is now increasingly flowing out-of-state. This waste export 
phenomenon is clearly unrelated to the fact that Connecticut’s population did not 
increase as quickly as projected. The chart below illustrates the point. It includes 
the amounts and percentages of municipal solid waste generated in Connecticut and 
shipped out-of-state by these two facilities. 
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Two Private Regional Transfer Stations in Southwestern Conneoticut (BFI section of Stratford TS 

and NRS Norwalk TS*) 


Fiscal Year 

Total MSW Handled 

MSW Disposed Out of 
State 

Disposed Out of 
State (In percentage) 

1/21997 

71,745 

67,755 

94.4 

1996 . 

102,973 

80,067 

77.8 

1995 . 

34,627 

22,296 

64.4 

1994 . 

42,917 

12,085 

28.2 

1993 

30,940 

2,219 

7.2 


*NRS Nonwalk Transfer Station did not begin to accept municipal solid waste until FY 1996. 


Connecticut anticipated in its 1991 Statewide Solid Waste Management Plan that 
the State’s population would increase 9.2% from 1985 to the year 2010 hut that 
there would be no increase in solid waste generation due to source reduction edu- 
cation and the State’s mandatory recycling requirements. In fact, there has been a 
slight decline in the State’s population and the annual waste generation rate has 
remained flat at about 0.9 tons per capita since fiscal year 1993. 

Question 2. You and others imply that any windfall due to below-market tipping 
fees does not accrue to taxpayers. Who then benefits — the general find of the mu- 
nicipality, which uses it for other civic purposes? The haulers? Others? 

Response. The primary benefit is to the haulers. While some of these savings may 
be passed on to their customers, anecdotal evidence suggests that they are not rou- 
tinely passed on. And if their customers are taxpayers in a municipality which is 
not meeting its contracted minimum tonnage commitment to a waste-to-energy facil- 
ity, the customers may actually pay twice: once to the hauler for collection and 
again through their taxes to pay any municipal penalty, teix dollars which might 
have been available for other civic purposes if the municipality’s tonnage commit- 
ment had been met. 

Question 3. At the hearing on March 18, the statement was made that “the sky 
has not fallen” as a result of the Carbone decision. You have testified that Moody’s 
has downgraded $109,340,000 in bonds issued to the Southeastern CT Project, and 
has placed an additional $152,840,000 in bonds issued for Bridgeport in its unstable 
credit watch category. Your testimony cites potential “severe hardship” for the mu- 
nicipalities. Could you elaborate on the practical impacts for municipalities and teix- 
payers of actions by financial services to downgrade bond ratings or place bonds in 
an unstable credit watch category? 

Response. The downgrading of municipal bonds or regional bonds backed by mu- 
nicipalities may negatively impact a municipality’s overall credit rating and make 
the costs of bonding for other essential projects such as schools and fire houses in- 
crease. This clearly increases costs for both the municipalities and their teixpayers. 

Question 4. Mr. Broadway of NFIB has testified that, with flow control ordi- 
nances, waste generators may be forced to send their waste to facilities that are en- 
vironmentally unsafe — rather than to facilities with strong environmental stand- 
ards. What is your response? 

Response. The municipalities which have adopted flow control ordinances in the 
State of Connecticut are contracted to send the municipal solid waste generated 
within their borders to one of the six waste-to-energy facilities operating in the 
State. Each facility is fully permitted and is subject to routine inspections by the 
Air, Waste and Water Management Bureaus of the Connecticut Department of Envi- 
ronmental Protection. All of these facilities are required to meet applicable State 
and Federal environmental standards. In addition, these facilities are entirely con- 
sistent with the State and Federal waste management hierarchies which prefer 
waste disposal through energy recovery to landfilling. To suggest that Connecticut’s 
facilities do not have strong environmental standards or are environmentally unsafe 
is simply untrue. Shipment of Connecticut waste to out-of-state facilities which Con- 
necticut cannot regulate is more likely to result in environmental degradation than 
the continued compliant and efficient operation of the State’s waste-to-energy facili- 
ties. 

Question 5. Can you elaborate on how flow control has supported environmentally 
sound alternatives to waste disposal (e.g., recycling, source reduction) in Connecti- 
cut, and the impacts of Carbone in this regard? 

Response. As noted in my testimony on March 18, 1997, until the Carbone deci- 
sion, flow control ordinances adopted by Connecticut’s municipalities were the foun- 
dation for an integrated regional system of solid waste management including recy- 
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cling centers, transfer stations, waste-to-energy facilities, and landfilling of residu- 
als. Flow control made it possible to construct and maintain this system by guaran- 
teeing a sufficient flow of waste to the waste-to-energy facilities to assure that their 
fixed costs would be covered and that the system as a whole could be operated. As 
of fiscal year 1995, the year after the Carbone decision was issued, Connecticut recy- 
cled about 23% of its municipal solid waste, with a statutory goal of reaching 40% 
by the year 2000, sent 59% to waste-to-energy projects in State, landfilled 17% in 
State, and disposed of only 1% (38,808 tons) out-of-state. As noted above, since the 
Carbone decision, increasing amounts of Connecticut municipal solid waste have 
been being shipped out-of-state for disposal. In fiscal year 1996, Connecticut recy- 
cled about 23% of its municipal solid waste, sent 56% to waste-to-energy projects 
in-State, and filled 14% in-State, and disposed of about 7% (190,581 tons) out-of- 
state. 

The regional authorities which were originally formed to develop the waste to en- 
ergy projects provided the structure for developing regional recycling facilities, ad- 
ministering regional recycling programs, and educating the public about source re- 
duction. Several of the regional recycling programs are at least partially subsidized 
by the waste-to-energy projects. In the two largest recycling regions, encompassing 
most of the State’s population, the costs of operating the recycling facility are incor- 
porated into the tipping fee at the waste-to-energy facility, thus providing munici- 
palities and haulers with an incentive to recycle more and dispose less solid waste. 
In addition, inspections at the regional transfer stations and waste-to-energy facili- 
ties help enforce Connecticut’s mandatory recycling requirements. When waste is 
shipped out of State, such enforcement is much more difficult. Finally, flow control 
ordinances for recyclables ensure that the recyclables go to the regional recycling 
facility on a regular basis rather than only when the market for recyclables is low. 
It is well known that recycling markets vary dramatically over time. It is not prac- 
tical or fair for municipalities to bear the costs of providing and maintaining recy- 
cling facilities which are only used by haulers when they need to get rid of low-value 
recyclable materials. 

Question 6. Mr. Broadway testified that facilities with flow control are built to re- 
ceive waste considerably in excess of waste volumes projected in a “free market.” 
Is this assertion an accurate reflection of the situation in CT? 

Response. This is not an accurate statement for Connecticut where the waste-to- 
energy facilities were built to accommodate the waste predicted to be generated in 
the State. Each of the State’s six facilities was designed with enough guaranteed 
capacity to meet peak demand of the municipalities associated with the project. In 
order to avoid excess capacity, Connecticut’s legislature passed a statute (CGS 22a- 
208d) prohibiting the Department of Environmental Protection from issuing a per- 
mit for a new waste-to-energy facility or the expansion of an existing waste-to-en- 
ergy facility if that new facility or expansion would create substantial excess capac- 
ity in the State. 

Question 7. Mr. Broadway, on behalf of the NFIB, has testified that flow control 
ordinances increase inefficiency because no incentive exists to improve the disposal 
facility, to implement new technology, to attempt to cut costs, or to pass any savings 
along to the consumer. What is your response? 

Response. Five of Connecticut’s six waste-to-energy facilities are managed by pub- 
lic boards of directors on which municipal and State officials sit, and facility finan- 
cial information is a matter of public record. These boards of directors have a great 
interest in system efficiency and operational costs because they are answerable to 
the teixpayers. Any increase in facility tipping fees in Connecticut is cause for con- 
siderable public debate. In addition, in many cases the municipalities pay the tip- 
ping fees directly. An opportunity to reduce the tipping fees represents an oppor- 
tunity to lower municipal taxes or undertake other needed municipal projects. 

Question 8. Some witnesses at the March 18 hearing contended that flow control 
is monopolistic and anticompetitive. What is your response to these contentions? 

Response. The question in Connecticut is whether the regional solid waste man- 
agement system is anti-competitive; and the answer is that it is not because five 
of the State’s six waste-to-energy facilities and all of their associated recycling 
plants, transfer stations and landfills were developed by public entities using accept- 
ed public bidding processes. One of the major entities which helped to create this 
solid waste management system is the Connecticut Resources Recovery Authority 
which is specifically required by statute to contract with the private sector for all 
phases of design and implementation (CGS 22a-268). Furthermore, by Connecticut 
statute, the burden of providing for solid waste disposal rests with the municipali- 
ties (CGS 22a-220). Connecticut’s regional, integrated solid waste management sys- 
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terns were created by groups of municipalities which took seriously their statutory 
obligation to provide safe and sanitary management for solid waste generated with- 
in their borders. The municipalities committed their municipal solid waste and their 
full faith and credit to these systems during the 1980s when landfills were reaching 
capacity and no other disposal options appeared to be available. Their goal was to 
ensure long-term and environmentally appropriate waste disposal through waste-to- 
energy projects. They were public entities operating appropriately in the public 
realm to satisfy their legal responsibilities. They should not now be compromised 
for reasonable decisions they made ten years ago. 

Question 9. New Jersey has five incinerators. It appears from the testimony of 
both Mr. Leff and Mr. Johnson that incinerators, not landfills, are in financial jeop- 
ardy because of the lack of flexibility and high debt spawned by flow control. As you 
know, many environmental groups are opposed to flow control because they claim 
that flow control makes viable uneconomical incinerators. Standard & Poor’s seem 
to agree that those are the facilities most likely to be thrown in default by the loss 
of flow control. Do you think incinerators are just not economical without flow con- 
trol? 

Response. Connecticut has taken the position that it should be responsible for 
managing as much of the waste generated within its borders as possible and that 
it should support the solid waste management hierarchy which prefers waste-to-en- 
ergy disposal over landfilling. During the last decade no new MSW landfill has been 
sited in Connecticut due to strict State and Federal facility standards, the State’s 
lack of geologically suitable sites and public opposition to such facilities. During the 
same period, six waste-to-energy facilities have become operational and have formed 
the foundation for Connecticut’s waste disposal system. Flow control is essential to 
these waste-to-energy facilities because they require a consistent daily flow of waste 
in order to operate efficiently and generate the power required by their utility cus- 
tomers. Unlike landfills, these facilities cannot slow down or shut down for extended 
periods of time. They typically operate seven days a week as close to design capacity 
as possible to produce electricity for the grid, if the Fresh Kills landfill closure pro- 
ceeds as scheduled, flow control ordinances may become less important for a time 
because there will be tremendous competition for any disposal capacity in the vicin- 
ity of New York City, but for the present, flow control is essential to preventing the 
export of Connecticut waste from the Connecticut facilities to which it is committed 
by contract. 

Question 10. Don’t high cost waste-to-energy plants lead to less recycling with or 
without flow control? 

Response. Relatively high tipping fees, regardless of the type of disposal facility, 
encourage source reduction and recycling by providing municipalities with a bene- 
ficial way to avoid disposal costs. Low tipping fees have the opposite effect. Further- 
more, as described in the response to question 5 above, recycling and waste-to-en- 
ergy facilities in Connecticut are integrally connected through regional authorities, 
operational fee subsidies, and public education and enforcement efforts. With flow 
control, Connecticut’s recycling rates steadily increased from 1990 through 1994. 
Since the Carbone decision, the recycling rate has remained fiat at 23%. With waste 
flowing out-of-state and away from their designated facilities, municipalities have 
not had an incentive to promote recycling because it would exacerbate their tonnage 
commitment shortages and potentially incur penalty payments. Instead they have 
been laying off municipal recycling coordinators and have been unenthusiastic about 
implementing volume based collection/disposal fees which would encourage both 
source reduction and recycling. 


Statement of James M. Seif, Secretary, Pennsylvania Department of 
Environmental Protection 

Good morning, Mr. Chairman and members of the committee. My name is Jim 
Seif and I am Secretary of the Pennsylvania Department of Environmental Protec- 
tion (DEP). On behalf of Governor Ridge, I want to thank you for the opportunity 
to speak with you about the issue of unwanted municipal solid waste coming into 
our Commonwealth for disposal. 

Pennsylvania’s No. 1 Federal environmental legislative priority this year is to see 
Congress pass effective legislation allowing States to control unwanted imports of 
municipal solid waste. 

While other States choose to ignore their responsibilities to take care of their own 
waste, Pennsylvania did not. We made the hard decisions to set up the nation’s 
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most comprehensive curbside recycling program and built a waste disposal infra- 
structure that meets the highest environmental standards. 

What was our reward? To see waste from other States fill up the disposal capacity 
we created by asking our citizens to recycle. And waste from other States goes to 
our landfills because other States refused to issue permits for landfills in their 
States. 

Unfortunately, the trend for municipal waste exporting is getting worse not bet- 
ter. Municipal waste imports into Pennsylvania increased by 1.2 million tons in 
1996 to 6.6 million. Pennsylvanians generate about 9 million tons of waste a year. 

How bad is the problem for Pennsylvania? The Congressional Research Service re- 
port entitled “Interstate Shipment of Municipal Solid Waste: 1996 Update,” shows 
Pennsylvania is the largest net importer of municipal waste. In fact, Pennsylvania 
imports over three times as much municipal waste as the State in second place. We 
receive “nearly one-third the national total for interstate waste shipments,” accord- 
ing to the CRS Report. 

We have worked closely with three other major importing States — Indiana, Michi- 
gan and Ohio — over the last 3 years to deal with the problem of interstate waste, 
and we will continue to be part of that bipartisan four-State coalition. Last year 
Governor Ridge, along with 23 other Governors urged Congress to enact interstate 
waste legislation. 

PENNSYLVANIA’S MUNICIPAL WASTE MANAGEMENT SUCCESS STORY 

The Commonwealth’s system for managing municipal waste has four key ele- 
ments: 

• tough standards for waste disposal and resource recovery facilities that are pro- 
tective of human health and the environment; 

• county waste planning that ensures a minimum of 10 years of disposal capacity; 

• the largest curbside recycling program in the nation, 

• a mixture of county designated flow control and free market concepts. 

Through the efforts of Pennsylvania’s public and private sectors, we now have a 

stable solid waste infrastructure that benefits all of our citizens. 

We are self-sufficient and we have balanced our need to ensure adequate waste 
disposal capacity for Pennsylvania’s citizens with the desire to preserve the rural 
heritage and natural beauty of William Penn’s woods. 

It wasn’t always so. In the mid-1980’s Pennsylvania faced a municipal waste cri- 
sis. Disposal rates were increasing rapidly as disposal capacity was shrinking. 

At one point, Pennsylvania had only 12 to 18 months of disposal capacity left in 
the entire State. Pennsylvania’s old, substandard, unlined landfills and town 
dumps — numbering over 1,100 — were being shut down by the State because of their 
environmental inadequacy. And no new facilities were being opened because neither 
the private nor public sector was willing to invest in new disposal facilities in a 
State that had an uncertain permitting process and no comprehensive planning. As 
a result, Pennsylvania was exporting significant amounts of waste to New Jersey 
and other States. 

At the same time, there were few organized State or local government recycling 
efforts. Recycling was something left to a few innovative communities and the Boy 
Scouts and church groups at make-shift drop-off centers in shopping malls. 

That all changed in 1988, when Pennsylvania took the first step toward self suffi- 
ciency by enacting the Municipal Waste Planning, Recycling and Waste Reduction 
Act (Act 101). 

The Act assigns counties the responsibility for waste planning, requires recycling, 
authorizes programs to encourage waste reduction, requires government to set the 
example and purchase products made with recycled content, provides funding for 
host municipality inspectors, and requires landfills and other facilities to pay host 
community fees. It also imposed new safeguards at waste management facilities in 
Pennsylvania, building on the authority given the Department in the Solid Waste 
Management Act of 1980 to set environmental protection standards for landfills, in- 
cinerators and other waste facilities. 

Before Act 101, there was no comprehensive waste planning done at any level of 
government in Pennsylvania. Now, all 67 counties have municipal waste manage- 
ment plans in place that review waste generation levels, consider currently per- 
mitted and pending municipal waste disposal facilities and their relative locations, 
and adopt strategies to ensure a minimum of 10 years disposal capacity. Counties 
have taken a variety of approaches to assuring future capacity, from directing waste 
to particular facilities to having a menu of disposal facilities available. 

As of today, Pennsylvania has 51 permitted double-lined landfills and 7 resource 
recovery incinerators. At the present rate of disposal, these facilities should provide 
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disposal capacity for the next 10-15 years. If the rapid increase of out-of-state waste 
continues, however, this hard-won disposal capacity will be taken from us. 

Pennsylvania has made tremendous strides to improve statewide recycling. Ten 
years ago, Pennsylvania had fewer than 75 curbside recycling programs and recy- 
cled only 2 percent of its municipal waste. Today Pennsylvania leads the Nation in 
the number of curbside recycling programs with 864. Combined with the 253 drop- 
off programs, recycling is now available to 8.7 million residents and businesses in 
1,355 communities, who together recycled over 2 million tons in 1996 — 20 percent 
of Pennsylvania’s municipal waste. Pennsylvania’s educational outreach efforts have 
won regional, national and international acclaim, including a 1992 United Nations 
Award for excellence in communicating a priority issue. Last year, Pennsylvania 
was the host State for the 15th annual National Recycling Congress in Pittsburgh. 

Recycling programs at the local level are financed in part by the State’s Recycling 
Fund, which is supported by a $2 per ton fee on municipal waste received at waste 
disposal facilities. To date, this fund has provided over $180 million to local and 
county governments to support their recycling and planning efforts. Pennsylvania 
has also provided more than $35 million in low interest loans and technology grants 
to industry to assist it in developing new recycled products. 

More than 85 Pennsylvania companies manufacture recycled products, and the 
Commonwealth leads the Northeast in the number and percentage of manufacturing 
jobs related to recycling. 

State government has also done its part to increase recycling. Pennsylvania has 
established recycling programs at all State agencies and has steadily increased its 
procurement of recycled products, which in turn helps to create new markets. In fis- 
cal year 1995/96, Pennsylvania purchased $40 million in products containing at 
least 10 percent recycled content, a 20 percent increase over the previous fiscal year. 
In 1995, 4,500 tons of materials were recycled in the Capitol Complex in Harrisburg. 

With regard to setting environmental standards, after working to close over 1,100 
municipal waste dumps that were unsafe, out-dated and unprotective, Pennsylvania 
adopted new municipal waste landfill and resource recovery incinerator regulations 
that are among the toughest in the nation. Pennsylvania requires all municipal 
waste landfills to have double liners, leachate collection and treatment and specifi- 
cally approves all streams of non-hazardous residual waste going to facilities to 
make sure they can handle it safely. 

UNWANTED MUNICIPAL WASTE IMPORTS — “iF YOU BUILD IT, THEY WILL COME” 

One large unintended consequence of building a world class municipal waste in- 
frastructure is that the amount of waste being imported into Pennsylvania has in- 
creased steadily and shows no sign of slowing down. We built it, and with no con- 
trols, they came. In 1987, Pennsylvania’s waste imports were less than 3 million 
tons. Ten years later, Pennsylvania is importing over 6.6 million tons of waste to 
municipal waste facilities from 29 States. Exhibit 1, shows how dramatically our 
waste imports have increased — over 130 percent since 1989. 

As import levels have risen, so too has the level of concern among many Penn- 
sylvanians who fear that our State is rapidly becoming a dumping ground. 

Pennsylvanians’ fears about increasing levels of unwanted municipal waste im- 
ports were greatly heightened in May of last year, when New York City announced 
that it intended to close the Fresh Kills Landfill in Staten Island by 2001. That will 
add 4.7 million tons of waste per year to the waste market. Governor Ridge recently 
expressed his concerns to Governor Pataki and Mayor Guiliani about their Task 
Force report which recommends continued reliance on out-of-state facilities to re- 
solve New York City’s trash problem. 

These concerns also can be seen in editorials and letters to the editor from all 
parts of the Commonwealth. For example, a recent editorial in the Scranton Tribune 
dated December 5, 1996 stated: “We are sick of being a garbage dump for other 
States. Let New York State find a place within its borders for New York City’s gar- 
bage.” The Sunbury Daily Item on January 17, 1997 stated: “It’s not right that offi- 
cials in New York solve their waste problems by shipping huge quantities of garbage 
to Pennsylvania. After all our landfills are limited too. If we fill them with New 
York’s garbage, where will we dispose of garbage generated by Pennsylvania’s 12 
million people?” 

In many of our communities, while residents are willing to accept the burdens as- 
sociated with disposing of their own trash, such as truck traffic, noise, odors and 
other nuisances, they find it simply unacceptable that other States appear either 
unwilling or unable to take some of the same actions we took to handle their own 
trash. Moreover, our citizens feel that all of their efforts to increase recycling are 
being lost in a sea of rising waste imports. 
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Waste imports since 1988 were four times the amount of waste recycled by all 
Pennsylvanians. The total tonnage of waste recycled since Act 101 went into effect 
in 1988 is approximately 8 million tons. Total imports in that same time period 
were in excess of 32 million tons. 

PENNSYLVANIA’S RESPONSE 

States recognize that we presently do not have the power to impose limits on any 
municipal waste being imported into the Commonwealth. In numerous decisions 
dating back to 1978, the U.S. Supreme Court has ruled that the transport and dis- 
posal of municipal waste is interstate commerce protected by the Constitution and 
that States do not have the authority to limit the flow of waste across State lines, 
until Congress grants them that authority. 

In the last 2 years in numerous letters, and on visits to Washington to meet with 
congressional leaders. Governor Ridge has asked Congress to give us that authority. 

In addition, responding to the concerns of their constituents, Pennsylvania’s 
House and Senate passed separate resolutions in June 1996 calling on the Congress 
to approve legislation authorizing states to restrict the amount of solid waste im- 
ported from other States (Exhibit 2). We expect similar actions this year. 

In January 1997, the Citizens Advisory Council to the Pennsylvania DEP, sent 
a letter to Pennsylvania’s Congressional delegation urging them “to work aggres- 
sively to pass Eederal legislation that would provide an equitable framework to re- 
quire each State to be responsible for providing capacity within its borders for the 
disposal of its citizens’ waste, and giving States authority over importation of out- 
of-state waste.” (Exhibit 3). 

Despite all of our efforts. Federal interstate waste legislation did not make it 
through the last Congress. 

At this point, Pennsylvania has done all that it can do with regard to minimizing 
the impacts that municipal waste, whether generated in-State or out-of-state, has 
on our communities. 

Last month, my Department released new policies in response to an Executive 
Order issued by Governor Ridge on August 29, 1996. That order required my De- 
partment and the Pennsylvania Department of Transportation to (1) evaluate all ex- 
isting municipal waste landfills, resource recovery and transfer facilities to make 
sure they are not causing environmental or traffic safety problems; and (2) conduct 
a review of our municipal waste program to see how DEP could more effectively 
analyze new permit applications in terms of traffic impacts, volumes of waste ac- 
cepted and their general environmental impact. 

With the help of DEP’s Solid Waste Advisory Committee and other groups, the 
Department recently issued new policies in the following areas: 

• Traffic Safety. DEP now has developed a more detailed procedure, developed in 
cooperation with the Department of Transportation, to review the potential traffic 
safety impacts of new or expanded municipal waste disposal facilities and transfer 
stations, that will be based in part on the studies done at existing facilities. 

• Waste Volumes Accepted. DEP has developed a specific procedure to set daily 
volume limits on municipal waste facilities to reduce environmental and safety haz- 
ards. 

• Environmental Assessments. DEP is now using a more comprehensive environ- 
mental assessment process for identifying community and environmental impacts 
such as incompatible land uses and impacts on other natural and cultural resources 
like scenic rivers and historic sites, as recommended by a stakeholders group that 
I and our County Commissioners Association convened to recommend improvements 
to Act 101. 

All pending and future applications for increases in disposal capacity or waste vol- 
umes will now be reviewed by DEP in accordance with the new policies and proce- 
dures developed under the Governor’s Order. 

DEP will be working closely with host counties and host municipalities affected 
by permit applications to assess the problems created by proposed facilities. 

In addition to these steps, DEP, the Department of Transportation, State Police 
and the Public Utility Commission will be continuing random inspections of waste 
trucks on our Interstate highways and at landfills and resource recovery facilities 
to make sure they meet our safety and environmental rules. The surprise inspec- 
tions we conducted last year resulted in citing 689 waste truck drivers for 905 viola- 
tions. A total of 2,632 waste trucks were inspected at nine separate locations around 
the State. A disproportionately large percentage of the violations were found to exist 
on trucks hauling waste from out-of-state. We proposed as part of our budget this 
year a new initiative that would allow communities to hire their own waste truck 
inspectors to supplement our own inspection program. 
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Our inspection program complements the Operation Waste STAR (Safer Trucks 
and Roads) driver safety education program announced last year by the Pennsyl- 
vania Waste Industry Association. This new voluntary program requires partici- 
pants to do a 57-point safety check of their truck every day it is used. The associa- 
tion gives trucks that pass the inspection a star sticker to display. 

As part of our truck inspection effort, I have notified my counterparts in the 
states that send waste to Pennsylvania of our inspection program and have asked 
them to notify waste haulers in their States of our initiative. In addition, I recently 
signed a mutual aid agreement with Robert Shinn, the Commissioner of New Jer- 
sey’s Department of Environmental Protection, that commits both of our States to 
continue random independent vehicle inspections and to conduct joint operations 
with State police and other agencies. 

As I noted above, Pennsylvania believes that it has taken all the actions that it 
legally can to protect its citizens from out-of-state waste. But it’s clearly not enough. 
We need congressional action, and we need it now more than ever. 

WHAT WE ARE NOT ASKING FOR 

I want to make clear that Pennsylvania is not interested in turning our backs on 
the legitimate needs of our neighbors. We recognize that every State has its own 
unique set of values and needs that reflect fiscal and political constraints in dealing 
with waste issues, but we don’t want to be thought of as the first option for dispos- 
ing of waste from other States either. 

We are also not asking for Federal money or for more Federal regulations. We 
are simply asking for the tools we need to protect our communities from unreason- 
able amounts of unwanted municipal waste from other States. 

WHAT WE ARE ASKING FOR 

Simply put, if the Supreme Court says that States need Congressional authoriza- 
tion to regulate the flow of trash across State lines, then Pennsylvanians, including 
the Governor, the members of our General Assembly, and our Citizens Advisory 
Council, say that it’s time for Congress to give us that authority. 

Pennsylvania seeks to protect the fiscal, political, social and community invest- 
ment that has been made in our solid waste infrastructure — an investment that has 
allowed us to move from ground zero to a world class, environmentally safe waste 
management system in less than a decade. 

We are asking Congress to give States, like Pennsylvania, the tools that will allow 
State and local governments to place reasonable limits on unwanted municipal 
waste imports. In particular, we are asking for authority to allow individual commu- 
nities to say that they do not have to accept out-of-state garbage if they don’t want 
to. There are local governments in Pennsylvania that have already signed host com- 
munity agreements that specifically authorize the import of out-of-state garbage. 
These agreements should be honored. On the other hand, if the local government 
decides that it does not want waste brought in from other States, Congress should 
protect those wishes as well. 

We are looking forward to working with the committee and its staff to develop 
interstate waste legislation that does the following: 

• allows States to impose a freeze on out-of-state waste at 1993 levels 

• authorizes States to reduce or ratchet down the levels of waste imports where 
there are no host community agreements 

• prohibits waste imports at facilities that did not receive waste in 1993 until the 
affected local government approves its receipt 

• allows States to deny a permit for disposal facilities based on need 

• allows States to impose a percentage cap on the amount of waste that a new 
facility or major modification of an existing facility could receive. 

In addition to supporting controls on interstate waste, Pennsylvania also requests 
that Congress authorize the use of flow control ordinances to direct waste to particu- 
lar waste disposal facilities, especially when it is needed to protect public invest- 
ments. The issues of interstate waste and flow control have historically been tied 
together and we see no reason to break them apart. If Pennsylvania’s neighbors, 
such as New Jersey, had the ability to enforce flow control, there would be signifi- 
cant benefits to the Commonwealth because it would help these States to keep their 
waste within their borders. 

HOW WE WILL USE THE TOOLS CONGRESS GIVES US 

I can assure you that we have no intention of using any of the new tools that 
Congress may give us to act punitively toward any State or community that has 
sent waste to Pennsylvania. 
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Despite our growing alarm over the closure of Fresh Kills, we have continued to 
pursue a meaningful and constructive dialog with our counterparts in New York. 
Last July, leaders from our General Assembly, along with my Deputy Secretary for 
Special Projects met with New York State environmental officials and legislators in 
Albany to try to build a consensus between the importing and exporting States on 
Federal legislation. Governor Ridge and Governor Pataki have discussed the issue. 
I believe mutually acceptable legislation can be enacted. 

While we are grateful that the Senate is moving forward, we continue to be con- 
cerned about the inability of the House to move a bill. The Senate passed S. 534 
not once, but twice, in the last Congress but the House failed to follow your lead. 

The Pennsylvania experience — this 10-year successful effort — need not be unique; 
others can do it too. But if the lesson of that success is simply that any State in 
the lead gets to be a safety valve for others lagging behind, if it reduces others’ in- 
centives to even make the effort, and if Congress looks the other way, no other suc- 
cess stories can be told. Worse yet, Pennsylvania will bear the costs of others’ fail- 
ures. 

We are happy to work with the committee to build consensus and to help get a 
bill that can be signed into law at the earliest possible date. 

Thank you. 
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HARRISBURG. PA 


OmCE Of TW6 SeCftETAWY 

5a IL ^ IT, 1996 

OauMt, itU ^(nittd §tAt4A Xa» A AAcUd Ao&*A^ 

lAot iX* {EcMnnUMAC (HEuMM iA« (EoAttUlotuMi lA* ^totcA jKo A t&tla 

^*otn- stAiAieiin^ ti%« iwyo^lalioA o^ aoiiB ^ioatd ^tom ol^At ; 4u\B 

ID^CUOA, 04ct lA« j>0^ AtiiMof 0*aA4*A Aa 5 O^A«»iAtA O^ OoiiB •iOAU f tt A 3^£K> OaS 

AACA'^f^ ^ACiJlijLitA Wt tAift ^0<AA%0Ai»i«l ^ A AcV^ 4ACA44I/Mld 

»*y4^UaAtf^ tA« AmouAt AO&d «*<l>U iAoi tA*^ AAC 4j >t ^lom oiA«« a^aUa ; <Mi>d 
'I^Aawi.*. ^cca«.d«A^ ta a^ttUaticA «OAyi£a3 A^ iA« a^ SnAtAnnwitat 0«otAcfao A , 

iAi •ioala dia^oaad «a tAia €4>«wm>wi»i<o ft A lAa^ 4a vn^ xyt ta^ 

^wxn <»tAai. atotfa Aoa *Ac(«4a«3 «a ««usA lA« j aaa l «^a<Ma ; oa^ 

lOAacaoa, ($cccMdw\^ lo atotiaUaa coAi^uZad Aj iAa *3)«po»Un«At Sn-JiwMnaAtaA daoUclioA, 
M 1995 intfod^ •teata mode 4i^ S5.4% lAc aoAd •teata dw^oaad 4 a foAcd^^ 

OA^ aaaootaa aacoJa*^ Jaa^AtUa tacailaA «a tid» (Bia«nmow«a« oft A ; 4X^3 
*lDAata4Xa , ^^[a»i §t<Ua oa^ 0taad ^atSc, aac a A^A^ cwwvOMAaad j>£ana to c£oac A^ iAa «^aaa 

2001 iAa ^»aaA ^GiEa Awi3^ tocota3 oa StoiaA SaAvid, -lAiaA C4«waAi^ a«caj>U 
13.000 toAa liatia ^ta< 3a^ ^w>A« 04)3 ^Aa a aawuto^ioA 3* a a<toa 

at«Ja3 lAol IAm aU^ »aoM?9 «OAai3ca aaA34A^ iU «4oala lo £oA3|ifA» 4 a 0aAAaij£a<Mua . 

oAaoA^ otAca ylocaa; aA3 

^IDAaaaoa, ^Aa jxaaaAl 'oa 3 ^a«^acl«3 ^ wl4«aa £a<la£> 

o^ CaA3^& «a3 4AC4Aaaatoaa £ocatl a 3 4A lAia 


aoA3 «teala lAol o>aAaaa aA3 oya a olo a a 
ommoniWnfIft MApoal puim olAaa alolaa 
poaaa jaolaAUof aAaUaoAmaAloA. oaalAall c «a 3 lao^^ jxoAAema oad ia 44A^cua lo 
cUwpAa lAaa (3oAWAOA«<aaftA, jw»l4C4XiaAj aaU^aoa AmUa^ m oacoa i^Aaac 

£aA3p, £ a oa 3 aa a oaa a a xteoi M i j J a<* f «l*aa oaa £o a ola3 ; oa3 

'{£)Aaaa43a, 5 a 1988 lAa (Ban wnoAMWoHA o3oj>l«^ « la^ 3 a a«y>a3 lo aa3aca lAa Aaa3 .^aa o33Uio A o A 
(att^Jtb oa 3 4Aa*Aaaato«a A^ aaapuatA^ oa 3 a A ao wt agi A ^ aagyAo ^ o^ aaaloMV 
AWiiaatala; on3 

‘tDAataoa, 5l «a •ttlAiiA lAa pooiaa (2oA^aaaa lo 3aia^ala, 4M4lAoa4l^ lo lAa ala J aa lo 
aaal»*al lAa aAio*u,l o^ aoA3 «iaaU lAa^ ^npotl ^com olAat alolaa ; oa3 

*{£)Aaaaoa. JSayafolioA Aoa Aaao 4Alao3««ca3 «a AolA Ao44aca o^ ^OA^aaaa, oa3 jxia a a3 A^ lAa 
^CniUB Slolaa ScAola, lAol «aoM& ^Ua alolaa oalAcatl^ lo 4Atpoaa aa aao Aa Afa 
aaal«4clioAa OA lAc omoMAlo^ao£t3«aaala ■♦A i yoala3^»omolAaa a lolaa; oa3 

*lDAaaaoa, ^Paaaoga o| aoaA Atg«^ttltOA A^ (2oA^«aaa ano^ apOA lAa aoc ca o a 4^ 

Aa^olioUoAa Acl«aaa4\ eaalo«A alotaa lAol iawyoal oa3 aatyoal laaaA ; oa3 
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§a*ie«4ttt ^Ri-3^ a*v3 tft* ^o4«{ao«a oiSu^ atatta »4iol< io 

3C»«<vta££« ^Paiaici, Sa^c/uuM 0C»(A «aej>t«AUft^ t^uui dcaU4. to /%*ae^ an 

accatSl on aulkouaji^ otaltA to ^iac* «ooofva^. £umt» on tile *nyoetation o^ oo^ 
•doate ; an^ 


TD^eieaa, St*€ ^ai£i*ee oj 0Mk^4«aA to act fSiff Xaem t^ (^«wnon»ieo&^ altcM^cn^ t^ 
contuweB anuJlMcted ^lo»i o^ ao^ *teaU ^cnetaU^ in otllet atotea to 
and inctnatatota frrr-ntfd «n tAt* €o«twnon»^«oftA ; lAat^CM* ^ it 

0laao^'ied, ^Aat Senate <n*« ^oeio^i^ (Son^teaa to apyec^ leyafation aat^oei^in^ atatea 

to /bcatuct live amount o^ ao^ «iaaU tAe^ im^att -^om ot^ atotea; and ^ it 

^etilee 


^Rcaaf^ied, ^Jlat tJU Senate ene<naiiaf>y tAe §o4e«no« o^ to ao j y o et C e g i a f o l t on 

y4in^ tAe aatAoeit^ to ^ac€ eeaaonoAfe eeat t i e ttona 4yon iSut amount o^ 

T^n inyoeted ^tom otAet atatea ; and Ae «t ^wetAen 

{Raaofced, S^Aat tAia eeaofution Ae tianamittcd to tAe fXanoeoAAe Seoey ^otaAi, 

^a-iernot of ^XeU tAe ^Keaidin^ o^jeceea o^ eaoA Aouae o| (Eanyeaa and to eacA 

memAet o^ ^onyeaa ^com ffenna ^ ^oni a 



ceet^ tAot tAe joeeyain^ «a a ttue and eoeeect ^ Senata 
0^naoA*t«on ^)to. 1 38 , inteodweed ^ Senotoea ^oAn ^ . ^ateeaOn , 

9U«t e^uActeae. 5d^ '(£). 3C.^. 9^ <2: 

S. deccofo. SeanA. ($. SaA^atoee , 9loAe«t 9LoAAina, 
0tCo-i«w, ^nlAon^ {B. ^nde e yaAi . ^mSceEocA, 

^ene^ ^ Oant, ^ateicA. StoaAeton, 0i^aAaaa DCaet, 

0tUAaef &. &9J^, §. d«nan. ^oaejOl 01f. ‘^Oiana. 
^amea dtAoadea, {Rj^AaeZ 0ICuato. ^.w+Goata, 0IoaA 

‘lOenye, ^Sanief &. ^e^, 9laA«tt ^omAnaon and 

dLuAacd ^3Ciaun4C , and odoy t ed tAe Senate o^ tAe 
(Eomenonn^eoftA oj ^Vnna^Ajonia tAe ae^enteentA dai^ 
in t)U yae one Sati . one tAooaand nine Aundted and ninet^-aia. 
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EXHIBIT 3 

•'THIS LETTER WiS SKMT TO PEHHSYLVANIA' S COIIGRESSICMIAL DELEGATION" 

A ♦ AAA<I A 

_ ITIZENS 
DVISORY 

OUNCIL to the Department of Environmerdal Reioiirces 97 JAM 24 PH I 


RECEIVE 


.^fh F'oor • Market Street Stale Office Buddifrj • PO. E'lr • H'f 

January 23, 1997 


SiCRiiARY'3 3r 


(SEE ATTACHED LIST) 

Dear : 

i am writing on behalf of the Citizens Advisory Council! to the Pennsylvania Department 
of Environmental Protection about an issue with which we have long been involved, the amount 
of municipal waste imported into Pennsylvania. Our concern with waste importation was 
reignited last year by New York's announcement of plans to close the Fresh Kills Landfill and 
proposal to export more municipal waste to Pennsylvania and other states. It continues to be a 
major issue at each of our regional meeting during which we listen to testimony about 
environmental Issues and concerns in the various regions of Pennsylvania. We ask for your 
action on this issue which is critical to Pennsylvania's future. 

Council has a long-standing position that all states should shoulder responsibility for 
meeting their own disposal needs. Pennsylvania has taken the initiative to become self- 
sufficient in meeting the municipal waste disposal needs of our own citizens and has established 
stringent controls and standards for municipal waste disposal in order to protect public and 
environmental health. Our counties are empowered to plan for municipal waste disposal and set 
aggressive recycling goals to minimize the amount of waste requiring disposal. As a result, 
over 7 million Pennsylvanians now recycle. 

In the first three quarters of 1996, Pennsylvania accepted over 5.8 million tons of waste 
from 20 states and Canada, a 17% increase over the same period in 1935. The projected 
increase for all of 1996 is well over a million tons more than in 1995; the increase alone is more 
than most states import in totaL The total projected amount for 1996 (at least 7.9 million tons) 
represents a 133% increase from the amount imported in 1989. 

This increased volume of waste places a burden on Pennsylvania's citizenry by decreasing 
the lifetime of existing capacity available for use, disrupting our municipal waste planning 
process, and increasing the adverse effects associated with such facilities, e.g., truck traffic, 
highway degradation, air emissions, odor, noise, etc. While there are existing contracts and 
bond issues that need to be addressed, Pennsylvania should not be a dumping ground for other 
states' wastes. The citizens of a targeted municipality should be able to determine the future 
of their community as it relates to waste imports. 


Recycled Paper 
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We recognize that this is not a new issue. In past years, Pennsylvania has made several 
attempts to control the amount of municipal waste being imported from other states and 
nations. Each time, however, these attempts have been unsuccessful because of purported 
conflicts with the Interstate Commerce Clause of the US Constitution. Obviously, Congress 
must take action to allow those states who are dealing with their own waste in a responsible 
fashion to limit importation. 

Council urges you to work aggressively to pass federal legislation that would provide an 
equitable framework to require each state to be responsible for providing capacity within its 
borders for the disposal of its citizens' waste, and giving states authority over importation of 
out of state waste. 

Thank you for your attention to this critical matter. Please call Susan Wilson, Council's 
Executive Director at 717-787-4527 should you have any questions. 

Sincerely, 


Brian Hill 
Chairperson 


cc: Governor Ridge 
Secretary Seif 

Mike McCabe, EPA Regional Administrator 
Senator Roger Madigan 
Senator Raphael Musto 
Representative Robert Reber 
Representative Camille George 

BH:SW:dln 


1 The Council is a legislatively created advisory committee charged with reviewing all 
environmental issues, legislation, regulations, policies and programs relating to Pennsylvania. 
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Responses by James M. Seif to Additional Questions from Senator Chafee 

Question 1. Do you have any estimates of how much Fresh Kills waste you are 
likely to receive? 

Response. In 1996, New York exported 3,273,000 tons of waste to municipal waste 
facilities in Pennsylvania. This was an increase of 521,000 tons over 1995. Since 
most of this waste comes from New York City there is a reasonable expectation that 
the amount of waste will increase again when Fresh Kills closes. The exact number 
of tons will depend on which companies are successful in obtaining hauling con- 
tracts with the City. 

Question 2. I believe we should tread lightly when we legislate to restrict the free 
flow of commerce. Some importing States claim they need a presumptive ban — that 
in the absence of State and local action, borders should be closed. Why is it not suf- 
ficient for the States to have the right to say “no”, as we agreed twice last year in 
our interstate waste bill? 

Response. Pennsylvania has agreed with legislation proposed under which host 
municipal agreements would be the basis for any presumptive ban. Most importing 
facilities in Pennsylvania have agreements with their host municipalities, so the ef- 
fect of a presumptive ban in Pennsylvania would be to limit waste not to close the 
borders. 

Question 3. If someone, not a governmental body, builds a properly permitted 
landfill in your State and then the State limits the landfills’ “customers” by limiting 
out-of-state trash that can go to that landfill, what arguments would Pennsylvania 
make to a claim that restricting the market is a governmental taking under the 
Fifth Amendment? 

Response. A limitation upon the use of private property in the manner suggested 
in the question does not effect a taking if it substantially advances legitimate State 
interests, Lucas v. South Carolina Coastal Commission 505 U.S. 1003, 1023-1024, 
112 S.Ct. 2886, 2897 (1992), citing Nolan v. California Coastal Comm’n, 483 U.S. 
825, 834, 107 S. Ct. 3141, 3147 (1987), or stated another way, if it is imposed under 
the police power to protect the public health, safety and welfare. Lucas, 505 U.S. 
at 1023, 112 S.Ct. at 2897; Keystone Bituminous Coal Assn. v. DeBenedictis, 480 
U.S. 470, 488, 107 S.Ct. 1232, 1243 (1987). The exception to this rule is when the 
limitation denies the property owner of all of the economically viable use of his land 
not otherwise inherently proscribed in the title to the property. Lucas, 505 U.S. at 
1019, at 1247, citing Agins v. Tiburon, 447 U.S. 255, 260, 100 S.Ct. 2138,2141(1980) 

In analyzing whether a property owner has been deprived of all of the economi- 
cally viable use of his land, the courts do not look at individual “strands” of rights 
of property ownership, but at the entire “bundle” of rights. Keystone, 480 U.S. at 
499, 107 S.Ct. at 1248, citing Andrus v. Allard, 444 U.S. 51, 100 S.Ct. 318 (1979). 
The United States Supreme Court held, for instance, that a mine owner who 
claimed it could not extract 2 percent of the coal from its mines because of Penn- 
sylvania’s Subsidence Act did not suffer a compensable taking because significant 
amounts of coal could still be mined. Keystone, 480 U.S. at 499, 107 S.Ct. at 1249. 

Limiting one source of a landfill’s potential customers would not deny the land- 
owner the economically viable use of its land. Other customers, waste types, and 
land uses would still be available. There are a significant number of potential cus- 
tomers within Pennsylvania: Pennsylvanians alone generate approximately 9.5 mil- 
lion tons of waste per year. A landfill operator could compete for these customers. 
Additionally, more than just municipal waste may be accepted by a municipal waste 
landfill. In particular, residual waste may be accepted. Pennsylvanians generate ap- 
proximately 54 million tons of residual waste per year for which the landfill opera- 
tor could compete. In the unlikely event that an operator could not find any other 
customers in these ways, it could put the land to other uses. The property upon 
which a landfill is located is generally larger than the area permitted for use as a 
landfill, and the area permitted for use as a landfill is generally larger than the 
area actually used as a landfill. Hence, economic viability of the entire “bundle” of 
rights would not realistically be denied the land owner. 

Consequently, limiting a landfill’s customers by limiting out-of-state waste that 
can go to a landfill would not be a governmental taking under the Fifth Amend- 
ment. 

Question 4. If we gave the same rights that Pennsylvania wants to keep out gar- 
bage to Nevada, to keep out nuclear waste, what would your State do with its nu- 
clear wastes? 

Response. The comparison of municipal waste to nuclear waste assumes that the 
availability of geologic formations suitable for the disposal of nuclear waste is as 
universal among the States as the geologic formations suitable for the disposal of 
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municipal waste. Virtually every State in the United States has geologic formations 
which, with the right design criteria, can support the disposal of municipal waste. 
Unfortunately, this is not true for nuclear waste. Lack of proper, convenient disposal 
has led to the storage of nuclear wastes onsite at a number of sites in a number 
of States. Pennsylvania is involved in a project with the goal of siting a low-level 
nuclear site that will be used by other States, but this has never been part of our 
municipal waste analysis. 


Statement of John P. Cahill, Acting Commissioner, New York State 
Department of Environmental Conservation 

Chairman Chafee and members of the Senate Environment and Public Works 
Committee, thank you for providing me with the opportunity to testify on behalf of 
the State of New York. I appreciate greatly the opportunity that you have afforded 
me to present the State’s viewpoint on flow control and interstate waste issues. 

I also wanted to take the opportunity to introduce myself. Governor Pataki ap- 
pointed me as the Acting Commissioner of the Department of Environmental Con- 
servation on January 1, 1997. The Governor has charged me with the protection of 
New York State’s environment, balanced with the need to develop the State’s econ- 
omy. This is a challenge that I am undertaking enthusiastically. 

NEW YORK state’s COMMITMENT 

Senator Chafee, flow control and interstate waste issues are of great importance 
to New York State. I appreciate the committee’s invitation to provide New York’s 
perspective during your decision-making process. 

New York State has an unparalleled commitment to the reduction, reuse and re- 
cycling of solid waste generated within the State’s borders. New York’s Environ- 
mental Conservation Law establishes a hierarchy which prioritizes waste reduction, 
reuse and recycling methods of solid waste management, forming the basis for the 
State’s solid waste management efforts. 

In New York State, the Solid Waste Management Act of 1988 helped turn the tide 
of solid waste management in the State by including a comprehensive scope of re- 
quirements, programs and policies for State and local governments to follow in the 
management of solid waste. It established a Bureau of Waste Reduction and Recy- 
cling and a State Solid Waste Management Board; defined local planning units; au- 
thorized grant programs for planning, recycling, and local resource reuse and recov- 
ery; and set up a State technical assistance program. Most important, it set forth 
the State’s waste management hierarchy: waste reduction, reuse/recycling, resource 
recovery, and landfilling. This statute created a fundamental change in the way mu- 
nicipalities viewed, and now implement, solid waste management. 

In New York State, the recycling of solid waste materials has increased from ap- 
proximately 2.0 million tons in 1988 to over 8.5 million tons in 1994. This level is 
continuing to increase. The Environmental Protection Fund, created by New York 
State in 1993, demonstrates our commitment to implementing the State mandated 
solid waste hierarchy by providing funds annually for a variety of local waste reduc- 
tion and recycling activities. 

In fact. New York has a recycling record of which we justifiably can be proud. As 
Governor Pataki recently noted in a Natural Resources Defense Council article. New 
York has achieved a recycling rate of 35% — well above the national rate of 24%, and 
above the U.S. Environmental Protection Agency’s expectations. And the Governor 
is committed to even greater recycling in coming years through State support of 
local recycling efforts. 

However, New York faces the same challenge as States throughout the country, 
where some solid waste must still be incinerated for energy recovery or landfilled. 
And New York State, acting through its local governments, has made every effort 
to responsibly handle this residual solid waste within our own borders. 

Approximately 80 percent of the waste that is not recycled is disposed of within 
the State. The remaining 20 percent (approximately 4.0 million tons) is exported to 
facilities in other States. Privately owned and operated facilities, many with host 
community agreements, manage the majority of this waste stream. The remainder 
is handled by municipalities, which use the disposal fees collected from New York 
to reduce the burden on their own teixpayers. 

Since the mid-1980s. New York has been actively closing environmentally un- 
sound landfills. Their threat to public health and the environment could no longer 
be ignored. In their place, municipalities were developing new, environmentally 
sound facilities. Recognizing its responsibility to assist municipalities with the costs 
of landfill closures. New York State first created the Environmental Protection Fund 
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that I mentioned earlier, to help fund closure costs. Recognizing that this $100 mil- 
lion a year fund — which finances other environmental activities, including waste re- 
duction and recycling — could not adequately address the State’s share of all local 
needs for landfill closure funds. Governor Pataki advanced, and the voters approved, 
a Clean Water/Clean Air Bond Act that provides an additional $50 million in landfill 
closure grants to local governments. Between these two funding sources, we believe 
that the State will provide sufficient funds to local governments to ensure that all 
landfills that must be closed, will be closed. 

Loss of flow control, as I will discuss below, is presenting a major obstacle to our 
waste management structure. The financial assistance that the State can provide, 
cannot absorb or provide relief for the localities in New York State that already 
have incurred substantial debt because they believed that flow control was a legally 
and financially sound mechanism. Congressional action, I believe, is our only avenue 
to help New York’s municipalities once again to be self-supporting with respect to 
the financial mechanisms needed to properly manage their waste streams. 

FLOW CONTROL 

Local governments in New York, like those in other States, faced serious financial 
consequences as a result of the C&A Carbone v. Town of Clarkstown U.S. Supreme 
Court decision in 1994. Prior to this decision, over a billion dollars in local debt had 
been issued for the planning, design and construction of environmentally sound 
landfills and waste-to-energy facilities in New York State. The State has supported 
and assisted our local governments to meet their financial obligations since the Su- 
preme Court struck down these flow control ordinances. To do so has been a great 
challenge. 

The State of New York has had a history of municipal development and operation 
of solid waste disposal facilities, in contrast to most other States, where private 
landfills have served communities. As attention to the environmental impacts of 
solid waste disposal grew, the costs of developing such facilities skyrocketed. Added 
to that was the obligation of our municipalities to provide for waste reduction and 
recycling efforts — our law puts that burden on local government, not private enti- 
ties. This situation led to the need for flow control in order to create economically 
viable and environmentally sound solid waste management systems that, through 
bond financing. State assistance, and local funds, provided everything from edu- 
cation to recycling to final disposal. The costs of such systems, as you are well 
aware, are substantial. The loss of flow control represented a major change in direc- 
tion for New York’s system. 

Nearly three years after the Carbone decision, assistance from Congress is still 
urgently needed to help New York State’s communities cope with the financial and 
environmental responsibilities of proper solid waste disposal. Restitution of flow con- 
trol in municipalities which previously had it would provide assurance to bond coun- 
sels and relief to local governments. It would bring a substantial portion of our cur- 
rent exports back into New York, where full-service municipal facilities have found 
themselves at an economic disadvantage against private enterprise with respect to 
tipping fees. In addition, it would help New York avoid future problems with solid 
waste disposal that may affect other States, and would assure increased investment 
by municipalities in waste reduction and recycling efforts. 

The Carbone decision resulted in the exportation of approximately an additional 
one million tons annually of municipal solid waste generated in New York State, 
and a shift in disposal from local, municipally owned facilities to more competitive 
private facilities that did not bear the municipalities’ burden of costs and thus, could 
afford lower tipping fees. If flow control is re-instituted for those communities that 
initially had it, localities can once again manage solid waste within their own bor- 
ders at more competitive tipping fees. 

While flow control legislation is important to New York, I wish to direct the ma- 
jority of my comments to an even more sensitive issue, the exportation of solid 
waste from New York State, particularly New York City, and how it relates to the 
recent agreement between the City and the State to close the Fresh Kills Landfill. 
Although some private carters or municipalities elsewhere in New York State are 
responsible for a portion of our exports, we recognize that the primary concern of 
other States, and their Congressional representatives, has been the exportation of 
commercially generated solid waste from New York City. With the closure of Fresh 
Kills, residentially generated solid waste will be added to this mix of exports. 

NEW YORK city’s NEW APPROACH TO SOLID WASTE MANAGEMENT 

Last June, Governor Pataki, along with Mayor Guiliani and the New York State 
Legislature, made a commitment to close this country’s largest landfill by January 
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1, 2002 — a decision that was long overdue. Fresh Kills has a lengthy history. It was 
built in 1948 upon environmentally fragile marine wetlands. When opened, it cov- 
ered 1,500 acres, and was not intended to go higher than the surrounding grade 
level, and was expected to be in use for only a few years. Instead, after 48 years, 
it has grown to 2,200 acres with heights approaching 200 feet. The Fresh Kills 
Landfill, due to its longstanding inadequacies, has contributed to the degradation 
of air and water quality; and its construction preceded State requirements to line 
landfills. Let me make this clear: the problem with Fresh Kills was not the waste 
going into the facility; rather, it was the facility itself. 

On top of the commitments made to assist municipalities across New York State, 
the Clean Water/Clean Air Bond Act earmarks $75 million to assist New York City 
with the environmentally sound closure of the Fresh Kills Landfill. While it is un- 
questioned that there will be major public health and environmental benefits from 
closing the Fresh Kills Landfill, some people still ask: why let the City close its only 
remaining landfill? The answer is simple. Every day that the City continues to dis- 
pose of waste at Fresh Kills prolongs the pollution of Staten Island and the sur- 
rounding waters of New York Harbor, and delays the implementation of more effec- 
tive waste reduction, recycling and waste disposal strategies. 

In less than a year, we’ve seen a task force of State, City, Federal and environ- 
mental interests convened by Governor Pataki and Mayor Guiliani unanimously re- 
lease a report pledging to implement dozens of proposals for replacing Fresh Kills. 
Since the Task Force report was released last November, New York City already 
has begun to refocus and expand its recycling and waste reduction programs, adopt- 
ing each and every recommendation of the Task Force, with budgetary and staff 
commitments to back it up. Junk mail, mixed paper and bulk metals are being 
added to the City’s existing recycling program, and the City, with guidance from the 
State, is preparing over a dozen pilot programs and other field-oriented studies that 
will shape another round of waste reduction and recycling program improvements 
in early 1998. 

Governor Pataki and Mayor Guiliani also have stressed the need to encourage 
growth in the recycling industry, to strengthen recycling’s cost effectiveness and the 
overall economy of the metropolitan area. Successful corporate recruitment efforts 
such as the Visy Paper recycled cardboard plant recently constructed on Staten Is- 
land will enable recycling to play an increasing role in future waste management 
plans. When the Visy plant goes on line this June, it will create a market for paper 
the City previously could only have dreamed of, and will provide 400 permanent 
jobs. 

The State also has provided economic development assistance to New York City’s 
local development corporations and private entities, to facilitate the development of 
new waste reduction and recycling techniques. We firmly believe that, in the future, 
other large cities will look to New York for advice and assistance on innovative recy- 
cling, composting and waste reduction efforts. 

To allow for an orderly transition away from dependence on Fresh Kills, the City 
will decrease the tonnage of solid waste going to the Landfill steadily, year by year, 
until it reaches zero at the end of 2001. The remaining amount of trash that has 
not been captured by waste reduction and recycling initiatives, the City will send 
to environmentally sound disposal facilities operating with the agreement of the sur- 
rounding community. 

In fact, the Fresh Kills Task Force Report contains an essential commitment of 
the City: to dispose only at permitted landfills that have entered into “host commu- 
nity” agreements signifying the acceptance of the facility by the community in- 
volved. The inclusion of this commitment by the City was crucial to our neighboring 
States and New York’s other communities. Governor Pataki views these commit- 
ments as fundamental to preserving the fairness of the Fresh Kills closure process. 

CLEAN water/clean AIR BOND ACT 

The State believes that it must assist the City in these efforts. For that reason, 
when Governor Pataki proposed the Clean Water/Clean Air Bond Act in 1996, he 
included in it $100 million for City solid waste management. As I mentioned earlier, 
$75 million is provided to help the City finance the closure of the Fresh Kills Land- 
fill, and $25 million is available for capital costs of waste reduction and recycling 
projects, the largest single recycling commitment ever made in the State. The voters 
of the State approved this commitment, demonstrating their strong support for re- 
sponsible solid waste management in New York City. In addition, $19 million in 
1972 Environmental Quality Bond Act aid has been converted to make it available 
for further recycling grants. Finally, the State’s Environmental Protection Eund pro- 
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vides an annual funding stream for solid waste projects across the State, including 
such important efforts as public education and outreach. 

SOLID WASTE EXPORTS 

Governor Pataki recognizes the importance of State assistance to ensuring that 
local governments, including New York City, meet the State’s solid waste hierarchy. 
Financial support is only one means of assistance. The Governor is working in part- 
nership with New York City to develop appropriate solid waste management tech- 
niques while we work towards the post-Fresh Kills era. 

My agency, the New York State Department of Environmental Conservation, 
works closely with City officials on a daily basis to determine the most appropriate 
means to manage the City’s waste flow. 

Even with these waste reduction and recycling initiatives and the financial com- 
mitments of the State, New York recognizes the unfortunate necessity to export a 
portion of the residential solid waste collected by New York City that would other- 
wise have been disposed at the Fresh Kills landfill. The commercially generated 
waste from New York is already disposed of separately, often going to facilities in 
other States. 

New York State understands the burden other States are bearing, and is willing 
to work toward limitations on our waste exports, provided they are accomplished in 
a predictable, reasoned fashion. We can support legislation that will provide a rea- 
soned, predictable framework, without which private developers are unwilling to 
make long-term investments to assist in our disposal needs. This includes no pre- 
sumptive ban against interstate waste shipments, and upholding willing host com- 
munity agreements. 

In addition to our support for such a measure, I want to point out that New York 
has, and will continue to, take action to develop new disposal capacity in State — 
not only to assist New York City, but also other local governments in this State. 
Our efforts to develop new capacity include: 

• In its 1993 amendments to its solid waste management regulations, DEC modi- 
fied its landfill siting requirements to allow more flexibility in how the landfill siting 
process will be conducted. Rather than require applicants to evaluate numerous al- 
ternative locations to find the most appropriate site, specific siting criteria were 
added that are adequate for the protection of both human health and the environ- 
ment, making it more feasible to locate landfill sites in the State. DEC believes that 
this approach to siting will result in significant reductions in the amount of time 
and money necessary to site a landfill. 

• During 1995 and 1996, DEC issued permits for the construction of approxi- 
mately 50 million tons of additional landfill capacity. In addition, several major new 
landfill projects and expansions are being pursued presently by the public and pri- 
vate sector. 

• In late 1994, the Onondaga County Resource Recovery Agency’s Waste to En- 
ergy Facility commenced operations, thereby eliminating exports of solid waste from 
the Syracuse area to other States. 

New York is making every effort to ensure, first and foremost, that solid waste 
is reduced, reused or recycled instead of becoming a waste product. Every effort is 
being taken to dispose of waste in-State. Finally, where waste exports remain a ne- 
cessity, we are willing to commit to reasonable restrictions that do not include a pre- 
sumptive ban on interstate waste transports. 

Again, please bear in mind that waste exported from New York State is sent pri- 
marily to willing host communities. This issue is of paramount importance to the 
State. We believe that our waste exports should be sent only to those communities 
willing to receive it, and are willing to work with interested municipalities to de- 
velop these agreements. To exemplify this commitment. New York City and the 
State have made the commitment to require any facility accepting residential solid 
waste exported by the City to have a host community benefit agreement in place. 

Senator Chafee, I want to express to you and the other members of the committee 
my personal willingness to work with you on flow control/interstate waste legisla- 
tion. I want to thank you, not only for the time you have allotted me today, but 
also for your willingness to listen to New York’s needs in the past, and today, on 
this issue. 
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Fresh Kills Task Force Report 
Executive Summary 
November 1996 


1.0 EXECUTIVE SUMMARY 


1.1 Program Highlights 

The City of New York will embark on a new course of action in the management of its solid 
waste in the wake of the decision to close the Fresh Kills Landfill by December 31, 2001. Fresh 
Kills is a 2.200 acre landfill located on the west shore of Staten Island. It has been the sole 
repository of the City's 13,000 tons per day of residential waste since 1991. In June 1996, Mayor 
Rudolph W. Giuliani and Governor George E. Pataki established a joint Task Force to explore 
the various options available to the City to manage its solid waste without utilizing the Fresh 
Kills Landfill, and to develop an accelerated plan for its closure. For nearly six months, the Task 
Force researched available solid waste management options, explored cost implications, and 
determined the applicability of these options to a city as large and densely populated as New 
Y ork City. The Fresh Kills Task Force Report provides the results of that research as well as 
recommendations and a plan for proceeding to restructure the solid waste management system in 
New York City. 

During the course of the Task Force’s work, Staten Island Borough President Guy V. Molinari 
was a major force behind the commitment to close Fresh Kills. He contracted with Sadat 
Associates, Inc. Under this contract, Sadat Associates, Inc. drafted a report, “Solid Waste 
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Management Alternatives Analysis for New York City Waste". The Sadat Report recommended 
many inidatives that the Task Force has adopted. Indeed, after reviewing the Sadat Report, the 
Task Force adopted a more aggressive stand on reducing the amount of waste going to Fresh 
Kills. As reflected later in this Report, the tonnage amounts of waste going to Fresh Kills will 
be reduced by as much as 20 percent by the end of 1997; and the City has established a strategy 
and timeline for the reduction of waste going to Fresh Kills each year undl it closes. That 
timeline provides for an anm’r’ reduedon ir ♦onnage t'* Fr''**' Kills un'-’. it ck '^es in 2001. 
Furthermore, following the review of the Sadat Report, the issue of composting received 
considerably more emphasis, including the City’s agreement to develop a backyard and 
institutional composting pilot program for possible implementation before the end of 1997, 
Finally, the Task Force embraced the Sadat Report’s recommendation to engage the other 
Borough Presidents and the City Council in the planning of borough*based waste management 
plans. The Task Force appreciates the scope of issues addressed by the Sadat Repon and 
commends the Staten Island Borough President for providing this invaluable resource. 

The City has not waited for the issuance of the ~ask Force Report to initiate actions that will 
result in an appreciable diminution of waste landfilled at Fresh Kills. By the end of 1996, the 
Department of Sanitation (DOS) will issue a bid for the exportation of waste from the Bronx. 
The coniract(s) that result from this bid are necessary as the Bronx marine transfer station is in 
need of an infrastructure overhaul. These contracts will begin July 1, 1997, with the 1,700 - 
1,800 tons per day of waste generated in the Bronx sent to desdnations other than Fresh Kills. 
Regardless of the location of the end destinadon, a contractor will be required to demonstrate the 
existence of a Host Community Agreement which ensures that the community has agreed to the 
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existence of the facility, and may be receiving a benefit for hosting it. The City has agreed to 
restore funding for the mixed paper and bulk metal recycling collection program in Staten Island 
and the Bronx, and to expand it to Manhattan effective March 1, 1997. The mixed paper and 
metaj bulk demonstration program increased the overall collection of paper and metal, glass, and 
plastic (MGP) recyclables by 20 percent in Staten Island and 30 percent in the Bronx. It is 
anticipated that the increased recycling collection in Manhattan will be even higher than in the 
pilot boroughs. If it succeeds as anticipated, the City has agreed expand rri’''ed pare- and h'“Ik 
metal recycling to the remaining boroughs by the end of 1997. This city wide expansion has the 
potential to nearly double the recycling of paper in the City by up to 700 tons per day. Tne City 
recently began implementing a Mayoral Directive to reduce City agency waste. The City’s goal 
is to reduce its own waste by an additional 100 tons per day. Thus, by the end of 1997, the 
amount of waste going to Fresh Kills should fall below 1 1,000 tons per day, and the total 
reduction could reach 20 percent below current levels. 
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FRESH KILLS PHASE DOWN DURING 1997 

Tons per day currently going to Fresh Kills: 13,000 tpd 

Potential avoided tonnages: 

Bronx Export 1,700 - 1,800 tpd 

Increased Recycling' 350 - 700 tpd 

City Agency Waste 

Reduction SO - 100 tpd 

Potential Total Diversion by late 1997: 2,100 - 2,600 tpd 

Tons per day going to Fresh Kills 1997: 10,400 - 10,900 tpd 

Thus, by the end of 1997, the City could achieve a 20 percent reduction in the amount of 
waste going to Fresh Kills each day. 

In addition to restoring and expanding mixed paper and bulk metal collections, the City restored 
S6 million to the recycling budget in its recent November Budget Modification, and intends to 
increase the recycling budget funhcr in the January Plan. The 56 million restoration includes 
funds for continued education and outreach for the alternate week recycling program, and 
additional funds for recycling and processing to peimit the City to meet its current obligations 
and to expand recycling through proposed pilots. In addition, the City has agreed to immediately 
begin a pilot program that, in accordance with Federal regulations, will collect and recycle 
chlorofluorocarbons (CFCs) from appliances discarded by the public. Finally, funding for 
borough self-help bulk sites has been restored. In so doing, the City recognizes that the self-help 

' Increased recycling will include the restoration of mixed paper and bulk metal collection to Staten Island and the 
Bronx and its expansion to Manhattan, along with the addition of the aseptic and piolycoated materials to be collected 
with the metal, glass, and plastic recyclables. It could also include expansion of such collections to Brooklyn and 
Queens by the end of 1997. 

A 
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bulk siies provide the means for New York City rcsidcnis to dispose of items that might 
otherwise go directly into the waste stream. 

In undenaking these initial steps to restnicturc its solid waste management system, the City has 
made clear its commitment to a combined effort of waste reduction, recycling, and disposal. The 
key elements of this approach arc defined as follows: (1) waste reduction is the prevention of 
waste by changes in consumer practices - avoiding certain purchases and buying commodities 
W'ith a longer life cvcle — and corporate practices ** through changes in packaging; (2) recycling 
is the reuse of a commodity or the processing of the used product into a material that can be 
remanufactured; and (3) disposal occurs when waste has neither been reduced nor recycled and 
must, therefore, be discarded. 


In implementing its waste reduction strategy, the City has taken an important first step by issuing 
Mayoral Direcuve 96-2 on Waste Prevention in City agencies. City agencies and institutions 
currently produce approximately 321,000 tons per year of waste, which is about eight percent of 
the total collected by the City. The Mayoral Directive requires all City agencies to institute waste 
prevention steps, including but not limited to, double-sided copying, setting computer printers to 
the double-sided default, using the electronic mail system rather than hard copies for the review 
and editing of documents and message sending, and faxing through the computer wherever 
possible. In addition, agencies are to initiate changes in their procurement procedures to prolong 
the life of products whenever possible and to reduce unnecessary packaging. Furthermore, the 
Mayoral Directive establishes an Inter-Agency Task Force chaired by the Mayor’s Office of 
Operations to coordinate cross-agency efforts to reduce the City’s waste stream. In conjunction 
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with the issuance of the Directive 96-2, all City employees were provided a copy of a 16-page 
manual on how to prevent waste in the course of one’s daily tasks. Furthermore, to insure that 
the Directive is followed and that waste is in fact prevented, an indicator for waste reduction will 
be established in the Mayor’s Management Report (MMR), a Charter-mandated report produced 
by the Mayor’s Office of Operations and published each January and September. The MMR is a 
performance measurement tool and should be an effective means for tracking the compliance of 
each agenrv with the Mayoral Directiv.. Although the Directive itself doe ' not es' h 
reduction targets, the City aims to achieve a 50 - 100 ton per day reduction in City agency waste 
generated by the end of 1997. The full text of the Mayoral Directive is attached as Appendix A. 

In addition to the Directive and the Inter-Agency Task Force on Waste Prevention, the Mayor has 
charged the Mayor’s Office of Operations with the responsibility to review and analyze the 
legislative and administrative recommendations in the Fresh Kills Task Force Report in 
anticipation of proposing an appropriate legislative or admimstrative package. Furthermore, the 
City has agreed to restore funding that will allow DOS to continue research initiatives in waste 
prevention, including the WasteLeSS program. Finally, the City has agreed to explore the 
opportunities for yard and food waste composting as a waste prevention measure, both on the 
institutional as well as the residential levels. Of note, the City is already operating two 
composting facilities, one on Staten Island and the other at Riker s Island. 


The City has made fiscally prudent choices about recyciing. As previously stated, the City has 
recently added S6 million to its budget for recycling processing, education programs, a CFC 
pilot, and the self-help bulk site restoration. Moreover, the City is now committed to restoring 
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and expanding iu mixed paper and bulk metal lecycling, which should substantially inciease 
total recycling. The City convened to alternate week recycling in September 1996. and some 
argued for restoration of the weekly schedule, which would have cost $7 million. Under the 
altemate week schedule, recycling productivity has actually increased as much as 20 percent, as 
have the actual tonnages collected in comparison to the same period last year. 

RgCYCI.lNG COMPARISONS 

October 1995 October 1996 

(weekly collection) (alternate week collection) 

Tons per recycling truck 4.9 6.1 

Total recycling tons collected 31,319 34,244 

Although some were concerned that altemate week collection would hun the recycling program, 
these numbers demoostraic otherwise. Nevertheless, the City has agreed to continue to monitor 
the alternate week collection rates to deteimine whether this positive trend continues. 

As further evidence of its commitment to cost effectiveness, the City has agreed to the restoration 
of funding for mixed paper and bulk metal collection in Staten Island and the Bronx, and will 
expand its collection to Manhattan effective March 1, 1997. As a result of the earlier 
demonstration program, overall collection of paper and MGP recyclables increased by 20 percent 
in Staten Island and 30 percent in the Bronx. It is anticipated that the increased recycling 
collection in Manhattan will be even higher than in the pilot boroughs. Beginning March 1997, 
the mixed paper collected will be deliverable by contract to the Visy Paper plant on Staten Island, 
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and the City will receive a minimum of $10 per ton for the paper delivered. The City has agreed 
to expand the mixed paper initiadve citywide by the end of 1997, should the expecutions of this 
initial phase be realized. The expansion of mixed paper and bulk metal recycling citywide could 
decrease the tonnage disposed of at Fresh Kills by as much as 700 tons per day by the end of 
1997. 

WhiV the City h?.'. Ir.'tiated education and • atreacl rtg-am to ercou -^e houst-h' Id 
recycling, the curbside recycling program has had a citywide diversion rate of approximately 14 
percent for three years rotming. One way to increase productivity and reduce the overall 
incremental costs of the recycling program is to increase the level of participauon. To explore 
the variables that affect participation, the City has agreed to hire a consultant to study the 
participation patterns across the City and recommend ways to increase participation through, 
among other means, improving educationai efforts, altering collection scenarios, or increasing 
enforcement. Similarly, the City has agreed to pUot supplemental municipal solid waste 
processing. 

To the extent that waste reduction and recycling initiatives decrease the waste to be disposed, the 
rcUance on disposal will similarly diminish. The Task Force has recommended and the City has 
agreed that each borough should have the opportunity to participate directly m developing 
borough-specific recommendations for waste managemenu Thus, the Borough Presidents and 
the City CouncU are being invited to work with the Giuliani Administration to develop borough- 
based plans which take into account the City’s overall responsibflity for solid waste and fiscal 

The borough-based woriring groups will be convened by December 30, 1996, and 
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each borough’s proposed plan will be due by April 30, 1997. The City will then conduct a 
careful and thorough review of these proposals. The City has agreed that by December 31. 1997, 
or the early part of 1998, if necessary, it will develop an overall waste management strategy for 
the continued diminution of waste going to Fresh Kills. In addition to its commitment to develop 
a comprehensive strategy for the reduction of waste going to Fresh Kills, which will include 
further waste reduction and increased recycling, the City has agreed to the Task Force’s 
recommendation to establish a timeline of goals for chasing out the use of Fre.'h Kills over the 
next five years, in andcipation of closure by December 3 1 , 2001 . The City aims to reduce 
tonnage disposed at Fresh Kills by the end of each year as follows: 


FRESH KILLS PHASE DOWN DURLNG 1997 


Year Ending: 

1996 

1997 

1998 

1999 

2000 
2001 


Tons Per Dav: 
13,000 tpd 
10,900 tpd^ 
8^00 tpd 
6300 tpd 
4,000 tpd 
Otpd 


As an indicadon of its commitment to closure, the City agrees that it will achieve a reducdon to 
no more than 4,000 tons per day disposed at the Fresh Kills Landfill by December 31, 2000. The 
City will issue a Request-for-Proposals (RFP) for waste disposal, as needed, to reach the 


^This number could fall to 10,400 tpd if the waste reduction and recycling initiatives implemented during 1997 
achieve their maximum potential 


9 



127 


reduction targets, after reducing total waste through waste prevention and increased recycling 
during 1997. The disposal contract(s) developed - essentially requirements comracu - will 
provide a safety net that allows the City to achieve the targets identified in the preceding chart. 
The City will enter into transport contracts with the private-sector waste industry for any waste 
that needs to be exported out of the City for disposal. The destinations for disposal may be 
waste-to-cncrgy facilities, incinerators, or public or private landfills. Any disposal facility 
receiving waste exported from the C'ty will Ve required to ha'”, .i t!os* ' ttr' iuni'y .• grei 'len' 
with the community where the facility is located. A Host Community Agreement essentially 
ensures that the locale has agreed to the existence of the facility and may be receiving a benefit in 
exchange for ‘hosting’ it. With respect to solid waste disposal, the Bronx will be made self- 
sufficient next year, thereby reducing tonnage going to Fresh Kills by 1,700 — 1,800 tons per day. 

It is clear to the Task Force that the City is receptive to the implementation of new initiatives and 
is prepared to embark on new tqrproaches to solid waste management to ensure the closure of the 
Fresh Kills Landfill. All of the relevant patties are steadfast in their commitment to close the 
Fresh Kills Landfill by the end of 200 1 . With the imp .ementation of the findings and 
recommendations in this Report, the Task Force believes that the City will be able to implement 
a solid waste management strategy which does not rely on Fresh Kills Landfill for the disposal of 
residential waste after 2001. 
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1.2 Chapter Summaries 

1.2.1 Introduction 

In this first chapter, the Report details the establishment of the Fresh Kills Task Force by both 
Mayor Rudolph W. Giuliani and Governor George E. Pataki as a result of the decision to close 
the Fresh KHls T -andfill by December 31, 2001. The Task Forcf was compr^ed rf 
representatives from the Mayor’s Office, the Governor’s Office, and City and State agency staff 
with expertise in the areas of government operations, solid waste management, the environment, 
health, transportation, land use and economic development. Additionally, Staten Island Borough 
President Guy V. Molinari and Congresswoman Susan Molinari also served on the Task Force, 
as did environmentalists James Tripp of the Environmental Defense Fund and Barbara Warren of 
the Staten Island Citizens for Clean Air. The Environmental Protection (EPA) Agency did not 
participate in the decision to close Fresh Kills. However, EPA has committed to provide 
technical assistance on issues pertaining to source reduction, recycling, and closure operations. 
Tne Task Force began meeting in June 1996, and engaged in weekly meetings as well as 
subcommittees and working groups. 

The Task Force determined the need for input from the private sector and, to accommodate this 
information-gathering, issued two separate Requests for Expression of Interest (RFEI); the first 
issued through DOS, focused on disposal options with a preference for proposals indicating a 
means for reusing the City’s existing marine transfer station system; and the second, issued 
through the City’s Economic Development Corporation (EDC), focused on the recycling 
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industry, particularly the manufacturing of recycled materials. Multiple responses were received 
to each of the RfEIs and arc summarized in the Recycling and Management of Unrecycled 
Waste chapters of the main Report Essentially, the Task Force learned that there is considerable 
interest in the private industry for partnering with the City in the management of solid waste, and 
significant flexibility in how diose partnerships can be formed to best serve the City s needs. 


During tlic tdiiy pnasc of tiie Task Force’s work, it became apparent to the members that a 
hierarchy for the recommendations in development needed to be established to reflect the fiscal 
an d practical realities of their implementation. Toward that end, a four-level rating system was 
developed and will be repeated in each of the sections to follow. The four levels are. 

• Implemented already 

• Implement immediately 

• Implement or expand in the near-term, if study has positive results 

• Conduct additional review and analysis 


The ratings outlined ^x)ve will be referred to in the sections which add r ess the specific solid 
waste management options explored by the Task Force. However, for those not familiar with the 
history of landfilling in the City and the Fresh Kills Landfill in particular, the Introduction 
Chapter of the Fresh Kills Task Force Report provides a brief background. In addition, the 
Introduction provides a detailed description of the scope of the City's solid waste management 
program, as well as a description of natitxial and state solid waste management methods. 
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Waste Reduction 


As stated, waste reduction is the preventive side of waste management. It concentrates on the 
prevention of waste through, at a minimum, changes in packaging and purchasing. In addition, 
although it is often discussed as a separate concept, backyard composting is essentially a waste 
reduction measure. Despite the fact that waste reduction is always featured first in the hierarchy 
of waste management, comparative to recycling and other post-consumer disposal methods, 
waste reduction has seen little concentrated effort in the implementation of solid waste 
management plans nationally. Many argue that waste prevention efforts are difficult to measure 
and therefore do not receive the degree of attention and resources that the more tangible 
programs enjoy. While this may indeed be true generally, as the City moves toward the closure 
of Fresh Kills, it is important for the City to introduce measures that will minimize as much as 
practicable the 13,000 tons per day of waste currenUy generated. 


The Task Force's principal recommendations in the Waste Reduction area are as follows: 

WASTE REDUCTION RECOMMENDATIONS 

• In September 1996, the Mayor issued Mayoral Directive 96-2, requiring City 
agencies to begin immediately reducing the amount of waste generated. In 
addition to specific daily practices and procurement strategies, the Directive 
established an Inter-agency Task Force to provide waste reduction assistance 
and otherwise ensure compliance with the Directive. (Implemented already.) 

. The Task Force has recommended and the City has agreed to establish 
indicators to measure City agency compliance with the Waste Reduction 
Directive so that initial results can be published in the 1998 Preliminary Mayor s 
Management Report. (Implement immediately.) 

. The Task Force has recommended and the City has agreed to continue and 
expand the DOS waste prevention research and pilot projects, including waste 
composition audits of city agencies and the two Science Applications 
International Corporation (SAIC) contracts. (Iniplcnient immediately.) 
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The Task Force has recommended and the City has agreed to explore the 
feasibility of requiring City agencies and institutions to pay for the waste 
management services received from DOS as an added mcentive to reduM waste. 
(Conduct further review and analysis to determine if a pilot is warranted.) 

The Task Force has recommended and the City has agreed to review and make 
recommendations regarding the legislative and administrative imtiatives 
outlined in this section. A Report will be produced during 1997. 

The Task Force has recommended, and the City has agreed, that the City 
conduct further analysis to determine whether to add food-waste 
..s solid waste .management system, eitner through an 

or through backyard composting. Depending on the results of the analj sis, th 

City could expand composting to include both ''*'“‘’7109^1 

implementation, if the study has positive resulU, possibly by the end of 19 .) 

The Task Force has recommended and the City has agreed to develop cost 
estimates specific to waste reduction initiatives with funding sourees considere 
for development, and if possible, implement by the end of 1997. (Produce report 
by December 31, 1997.) 

. The Task Force recommended and the City has agreed to accept EPA s 

convene technical assistance roundtable meetings with the City. Repr^entatives 
of various City, State, local, and private organizations who have studied or 
implemented waste reduction strategies will share information and experiences 
at these meetings. 


1.23 Recycling 

The City of New York has implemented a residential curbside recycling program that is larger in 
scope and magnitude than any other program in the counby. Since September 1993, all 7.3 
million residents of the City have received residential curbside collection of newspapers, 
magazines, corrugated cardboard, telephone books, plastic (PETE & HDPE). metal (ferrous and 
aluminum), glass containers and foU. The curbside recycling program includes services to all 
New York City households, in both single family and multi-family residences, and in low and 
high-rise residential buildings. Three million households are served. In fact, when compared to 
cities with a population exceeding one million residents. New York City has the most extensive 
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residential recycling program in terms of number of people served, the percentage of households 
served, the qu^tity of tonnage diverted, as well as the percentage of tonnage diverted. This is 
true despite the fact that the City has the greatest number and density of multi-family, particularly 
high-rise, residential buildings of any large United States city. This disproportionate percentage 
of multiple dwellings results in an equally disproportionate volume of rental housing as 
compared to owner-occupied housing, a trend that is not as evident in the nation’s other cities. 
This comb'cation of demographic factors provided an cxtraor.dirLr.-.y challenge to t'.te successful 
implementation of a citywide residential curbside recycling program. 


As strong as New York City’s commitment to recycling has been, the closure of the Fresh IGIls 
Landfill will require additional recycling efforts. New York City’s institutions, agencies, 
residents and visitors discard over 13,000 tons of material each day. By recycling increased 
amounts of this material, the City could reap signiheant benefits. It would avoid some of the 
increased disposal costs associated with the Fresh Kills' closure, create jobs and ta,\ revenues 
from recycling businesses, and benefit those manufacturing end users of recycled components. 
And, as the City will be considering some out-of-city sites for waste disposal once Fresh Kills 
closes, recycling becomes an opportunity to lessen waste that may be disposed. However, the 
recycling program must also be cost effective. 

The Recycling chapter in the Fresh Kills Task Force Repon outlines in a detailed manner the 
history of the City’s recycling program, including the potential for recycling market development 
and expansion in the post-Fresh Kills era. The Report also details the economic realities of the 
City’s recycling program in the current waste management system. A number of changes to the 
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recycling program, however, will acmally increase the value as well as the volume of materials 
diverted from the waste stream. Most notable will be the restoration of funding for the collection 
of mixed paper and bulk metal in Suten Island and the Bronx, and its expansion to Manhattan by 
March 1, 1997. If as successful as expected, the program will be implemented citywide by the 
end of 1997. As previously mentioned, it is anticipated that the expansion of mixed paper and 
bulk metal collection citywide by the end of 1997 could realize increased recycling diversion of 
asmucha'700fddit'on-;'' ispe' ’ly In addition tf - r '■ ' ; per and bulk -’il pr^-oTam, 

DOS has begun retesting the two-bin collection trucks to detemune which recycling routes are 
most appropriate for this type of collection vehicle. Thirty additional two-bin trucks are expected 
to be delivered over the next few weeks. 

The Task Force recognizes that while recycling will be a significant part of the City’s solid waste 
program as Fresh Kills moves toward closure, the marketabiUty of the collected 
materials must be improved if possible. This “value-added” concept should cut the overall cost 
of the recycling program by reducing the processing fees the City currently pays to the recycling 
centers to which it delivers these materials. The RFEI that was recently issued through the City’s 
EDC was intended to explore, in the private sector, what opportunities exist to increase recycling 
manufacturing in the City; and what amenities need to be considered to foster this development. 
’The responses to this RFEI are summarized in the Report’s Recycling chapter. 

The Repon concludes that it is necessary to expand the recycling program based on both the 
economics and outcomes of the pilots. 

TTie Task Force’s principal recommendations in the Recycling area are as follows: 
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RECYCLING RECOMMEiNDATIONS 


• The Task Force has recommended and the City has agreed to further analyze 
the responses to the RFEI on recycling, with the expectation that the City’s 
Economic Development Corporation and the Empire State Development 
Corporation will provide some level of assistance to manufacturing companies 
using recycled materials willing to locate in or near the City, as the City has 
already done with Pratt Industries/Visy Paper on Staten Island, amplement 
immediately.) 

• The Tiik Force has recommended and the City has agreed t; restore funding 
for mixed paper and bulk metal to Staten Island and the Bronx and to expand 
such collection to Manhattan by March 1, 1997. (To be implemented in three 
boroughs in March 1997, and if working as expected, expanded to Queens and 
Brooklyn for implementation by tbe end of 1997.) 

• The Task Force has recommended and the City has agreed to retest the two-bin 
collection trucks for metal, glass, and plastic and paper. (Implemented in 
November 1996 as a pilot, if it works as expected it will be expanded to the 
appropriate recycUng routes by the end of 1997.) 

• The Task Force has recommended and the City has agreed to issue an RFP for 
a comprehensive consultant study on recycling participation rates citywide to 
include recommendations for means to enhance diver$ion.(ImpIement 
immediately.) 

• The Task Force has recommended and the City has agreed to continue to 
monitor participation rates attributable to alternate week recycling collection, 
and determine conclusively whether that change has had an adverse effect on 
levels of recycling. (Implement immediately.) 

• The Task Force has recommended and the City has agreed to expand recycling 
opportunities in public places, particularly parks, and possibly pilot advertising 
on the containers as a cost offset (Implement in near term, if a structured study 
produces anticipated results.) 

• The Task Force has recommended and the City has agreed to pilot 
supplemental municipal solid waste processing in targeted districts. (Implement 
in the near term.) 

• The Task Force has recommended and the City has agreed to review the 
possibilities of adding textiles to the recycling program and expanding yard 
waste composting citywide as appropriate. (Conduct additional review and 
analysis.) 
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• The Task Force has recommended and the City has agreed to study the 

advisability of instituting a quantity-based usei^ to , 

participation rates as weU as encourage waste reduction. (Conduct additional 

review and analysis.) 

• The Task Force has recommended and the City has agreed to study the 
^thodology it uses to assess recycling and waste prevention ccKtt, and to plan 
future recycling and waste prevention programs based on that study. 

. In accordance with the passage of the Clean Water/Clean Air Bond Act on996, 
the City will develop proposals for accessing the $25 million set aside for N 
York recycluig iiifrastruc-j. e neeiL. 

. The Task Force has recommended and the City has agreed to develop a Final 
pS recydg, to include cost estimates and funding mechanis^ bas.^ on 
rilL and piiotU^ undertaken as a result of this Repot, t .^oed by 

March 1998, or earlier as necessary, and to revise the City s Solid 
Management Plan accordingly. 

1.2.4 Management of Unrecycled Waste 


The third and final waste management alternative is the disposal of unrecycled waste. Presently 
i, is necessary to plan for the possible exportation of all residentially generated waste (13,000 
tons per day) out of the City, in order to ensure that the selecttd infrasmicture will be adequate to 
fully meet the dUposal needs. To the extent that actual waste reduction and recycling initiatives 
decrease the disposable waste, the mliance on disposal will similarly diminish. However, it 
should be noted that even with substantial gains through waste reduction and recycling efforts, a 
significant amount of waste will need to be disposed. 

In this Report, exportation is considered to be the disposal of waste outside the City of New York 

under muisportconmurtswidi die private sector waste indusuy. This wa^^ 

within New York State or beyond state borders, and the destinations will be either public or 
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private landfills^ incinerators, and/or waste*to-energy facilities. AH disposal facilities receiving 
waste exported from New York City will be required to document that the appropriate permit'; 
are in place and that the operators of these facilities have Host Co mmuni ty Agreements. 

A Host Community Agreement is a formal, binding agreement between a waste management 
facility owner/operator and the jurisdiction in which it is located that provides for the operation 
of the part»cular facility. The existence of a Host Community Agrc'iment is imporuim ano 
necessary component of any exportation contract. 


Recognizing that the final waste management system will likely be a hybrid system with a variety 
of components, the Task Force has explored a number of options which promote waste transport 
in a manner that is fiscally sound and acceptable u> the local communities. 


The Task Force considered the following: 


• Retrofitting the Fresh Kills Landfill to serve as a citywidc marine transfer station (This option 
is rejected and will not be further considered). 

• A single island-based transfer stadem that would serve as the point at which all the City’s 
residential waste would be processed for shipment to an end destination. (This option is 
rejected as impracticable since no feasible island site has yet to be identified.) 

• A single land-based transfer station sited on the waterfront which will accept barges from the 
marine transfer stations for processing the waste into trucks and rail cars that will be shipped 
to disposal facilities. (This option is improbable due to difficulties in identifying and siting a 
single location.) 

• Exporting waste from existing marine transfer stations. 

• Borough-based transfer stations intended to allow each borough to become self-determinative 
in the disposal of the residential waste generated in that borough. 
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Each of these options is further discussed in Chapter FV: Management of Unrecycled Waste. 


The Task Force’s principal recommendations in the management of unrecycled waste area are as 
follows: 


f HNA'’’£MF'T OF UNRECYCLEE WASTE RECOMMINDA fiv/NS 


• The City will begin its program of borough-based solid waste management in 
the borough of the Bronx by exporting the borough’s 1,700 - 1,800 tons per day 
effective July 1, 1997. 

• The Task Force has recommended and the City has established an annual plan 
for the phasing out of Fresh Kills beginning in 1997, based on the enhanced 
recycling and waste reduction efforts described above, as well as appropriate 
disposal options. The RFPs necessary to achieve this level of diminution will be 
crafted during 1997, and will reflect, to the extent practicable, the borough- 
based plans. 

• The Task Force has recommended and the City has agreed to establish borough- 
ba%d working groups in coi^teration with the Borough Presidents and the City 
Council to work with the Administration in developing plans for the 
management and disposal of the solid waste from each individual borough. The 
City agrees that the proposals devdoped should reflect, to the extent practicable, 
the potential for waste reduction and recycling enhancements, as outlined 
earlier, to decrease the amount of waste to be disposed. The proposals devdoped 
in eonnectimi with eadt borwi^ should take into consideration the entire 
dtywide solid waste management system and the City’s fiscal picture. These 
proposals should be submitted for review by April 30, 1997. 

• The City has agreed to develop and announce, based on the plans devdoped by 
each borough, an overall waste management strategy for the diminution of 
w^le to Fresh Kills by De^mber 31, 1997, or early 1998, as necessary. These 
plans, which will include waste reduction and recycling initiatives, will be used, 
to the extent practicable, to achieve the proposed annual tonnage goal 
reductions established by the Cify. 
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• The Task Force has recommended and the City has agreed to review the first 
RFEI submissions and issue an RFP to retain a flnanciai consultant to explore 
the potential for the City to acquire out-of-city landfill capacity and to develop 
alternative financing options for the City’s solid waste management system 
after the closure of Fresh Kills on December 31, 2001. 

1.2.5 Operation, Oosure and Post-Closure Measures 

This Report also includes a chapter outlining plans for the operation of Fresh Kills over the next 
five years and implementation of closure and post-closure measures. It must be noted that the 
work on this Chapter of the Report occured early in the process and, therefore, did not have the 
full input of the environmentalists who conuibuted so much to the other Chapters of this Report. 

The specific areas addressed include such operational requirements as; landfill grading plans, 
landfill operations and maintenance, environmental monitoring, landfill gas/landfill gas recovery, 
new Federal landfill gas regulations, the DOS landfill gas control/collection program, air permits, 
such closure issues as conceptual closure plan, the final closure plan, the use of clean fill for 
contouring and final grading, and the treatment plant and stormwater basin discharges. 

In general, landfill activities can be segregated into three categories: operations (on-site waste 
transport, disposal, environmental monitoring, etc.), closure (emplacement of a landfill cover, 
vegetation, etc.), and post-closure (cover maintenance, continued environmental monitoring etc.). 
The Landfill is currently operated under a 1990 Order on Consent between DOS and the 
NYSDEC. The State and the City concur that the operational and closure requirements 
prescribed by the 1990 Order on Consent ate being complied with. 
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The cessation of landfill operations at the LandfiU in the course of the next five years will have a 
substantial impact on existing operation and closure plans for the operating sections. 
Procedurally, with flie new date for landfill closure, the City and State have agreed that NYSDEC 
will suspend its review of the Fresh Kills Landfill Part 360 Permit Application. This will allow 
time for development of a mechanism for operation of the Landfill and ongoing closure work 
until December 31, 2001, as well as assure that closure and post-closure activities are performed 
i" conforrnance v ='h strict "mdrrds. Cnc; this .nechanisni has upon, the City ....I 

withdraw its Part 360 Permit Application. 

The City is also in the process of contracting for the collection and beneficial reuse of landfill gas 
by the end of 1997. 


The Task Force’s principal recommendations in these areas are as follows: 


CLOSURE RECOMMENDATIONS 

• The Task Force has recommended and the City and State have agreed to work 
with the Staten Island Borough President’s Office and the Staten Island Solid 
Waste Advisory Board (SWAB) on all matters related to the closure of Fresh 
Knis. 

• In September 1996, the City suspended the Permit Application with DEC in 
contemplation of withdrawing the application in the near term once the existing 
Coi^nt Order is amended to reflect early closure of the Landfill. 

• In controlling the odors associated with the Landfill, DOS has negotiated a 
concession agreement with a Arm that will collect the methane gases emiRed 
from all sections of the Landflll and in turn sell this gas as a fuel to an end user. 
This gas collection system should be fully operational by mid 1998; as an interim 
measure, the Department is prepared to flare the gas by Spring 1997, thereby 
significantly reducing the odors associated with the Landflll through 1997, 
pursuant to permit 
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• The Task Force has recommended and the City has agreed to implement a phase 
down of the reiianee on Fresh Kills beginning in 1997. 

• The Task Force has reconmwnded and the City has agreed to devise an updated 
operation and ciomre plan and rene^rtiate the Cons«it Order with DEC to 
nnbody this plan. 

• In accordance with the inusage the Qean Water/Ciean Air Bond Act of 1996, 
the City wfli develop proposals for accessii^ ttas $75 milBon set aside for proje^ 

awociated with the final closure and capping of Fresh Kills. 

• In consultation with the appropriate parties, the City will comply with all 
Federal, State, and City requirements for all closure and post.closui*e activities. 


• The City will close the Fresh Kills Landfill by December 31, 2001. 
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2.0 INTRODUCTION 

2.1 Task Force Membership 

The Resb Kills Task Force was established by Mayor Rudolph W. Giuliani and Covemor 
George E. Patald m May 29, 1996, as one condition of the joint agreement to close the Fresh 
Kills landfill by December 31, 2001. The Fresh Kills Landfill Gosure Task Force consists of 
representatives &om the following offices: the Mayor’s Office, the Mayor’s Office of 
Operations, the City’s Departments of Planning, Health, Environmental Protection, and 
Sanitation, the City’s Office of Management and Budget, the City’s Economic Development 
Corporation, the City’s Law Department, Staten Island Borough President Guy V. Molinari; the 
Governor’s Office, the State’s Departments of Environmental Conservation, Transportation, and 
Health, the Empire State Development Corporation, and Secretary of State, United States 
Congresswoman Susan Molinari of Staten Island, the Federal Environmental Protection Agency, 
and environmentalists James Tripp and Barbara Warren, who joined the Task Force in mid- 
September. 

The Fresh Kills Task Force was presented with a two-fold mandate: (1) develop an accelerated 
plan for closure of the Fresh Kills Landfill, and (2) outline viable alternative disposal options for 
the Giy’s 13,000 tons of daily residential waste. The Task Force approached this mandate by 
establishing working subcommittees and wocking groups on budget, health, general operations 
and land use. Task Force subcommittees maintained a weekly meeting schedule with small ad 
hoc sessions convening regularly. 
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The Task Force Report, the culmination of meetings which began on June 26, 1996, sets forth in 
summary form assessments of the various solid waste management options ~ reducuon, 
recycling, and disposal strategies — that together could be employed to replace the Fresh Kills 
Landfill in an environmentally sound, reliable, and cost-effective manner by the mandated date. 

It also identifies the principle legislative issues that are associated with each strategy. 


In exploring various waste management options. Task Force members were aware of the 
difficulty in comparing New York City’s waste management program to that of programs in the 
next largest U.S. cities. To assist in understanding the City’s waste management options, the 
Task Force developed two Requests for Expressions of Interest (RFEI). The first, developed in 
conjunction with and released through the Department of Sanitation (DOS), targeted the export 
of some of the City’s waste, with an emphasis for proposals reutilizing the City’s existing marine 
transfer stations. The second, developed in conjunction with and released by the Economic 
Development Corporation (EDC), requested proposals for improving the cost structure of the 
City’s recycling program through new economic development initiatives. The responses to these 
RFEIs will be addressed in the respective chapters of the Report. 


During the course of the Task Force's work, numerous variables were taking place with potential 
to alter the City's approach to solid waste management. These include flow control and 
interstate waste legislation at the Federal level, and the Clean Water/Clean Air Bond Act of 1996 
at the State level. The 104th Congicssional Session closed without passage of interstate waste 
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legislation and the State Environmental Clean Water/Clean Air Bond Act of 1996 passed on the 
November Sth ballot. 


2.2 Hierarchy of Recommendation Ratings 


During the early phase of the Task Force’s work, it became apparent to the members that a 
hierarchy for its recotrtmendations should be established to reflect the fiscal and practical realities 
of their implementation. A four-level rating system was developed and will be repeated in each 
of the following sections. The four levels are: 

• Inqilemented already 

• Implement immediately 

• Implement or expand in the near-term, if study has positive results 

• Conduct additional reviev/ and analysis 

23 Backgroond 

For those unfamili ar with the history of the Fresh Kills Landfill, the following section provides a 
brief historical background. 

The Fresh Kills Landfill was established in 1948 on the site of a coastal wetland on Staten 
Island's western shore. When opened, it covered 1300 acres, and was not intended to go higher 
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than the surrounding grade level, and was expected to be in use for a few years. Instead, after 48 
years, it had grown to 2,200 acres with heights approaching 200 feet. At one time, the City had 
approximately 90 active landfills; however, since 1979 the City has closed five of its six 
remaining landfills and all six of its remaining incinerators. When Edgemere Landfill in Queens 
closed in 1991, Fresh Kills became the City’s sole municipal landfill for 3.9 million tons of waste 
annually. The six-day-a-week, 24-hour-a-day landfill now covers 2,200 acres, equivalent in size 
to almost three Central Parks. 

In 1947, prior to its acmal opening the following year, Mayor William O’Dwyer announced that 
the landfill would be open for only two years. Since that time, the City has made several 
unfulfilled promises to the residents of Staten Island to close the Landfill. In addition, 
throughout its existence legal actions have been pursued by Staten Island residents and local 
elected officials. In 1995, Borough President Molinari initiated preparation for a lawsuit against 
the City and State of New York, based on the Federal Clean Air Act and the Fair Share 
Provisions of the City Charter. By early 1996, Congresswoman Susan Molinari, and 
Councilmembevs John Fusco and Vito Fossella, joined the Borough Presidents as plaintiffs. 
Additionally, Councilmember Vito Fossella introduced legislaion in the City Council (Intro. # 
733) requiring that the Fresh Kills Landfill be closed by January 1, 2002. State officials from 
Staten Island showed support for the Intro. # 733 by introducing similar legislation on the Stale 
level. On May 29, 1996, before passage of the proposed bills. Mayor Giuliani and Oovemtw 
Pataki aimounced a December 31, 2001 closure date at a press conference in the borough of 
Staten Island. Subsequently, the Governor signed into State Law this legislation, assuring the 
landfill closure by January 1, 2002. 
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2J.1 Curmtt Waste Management System 

In accodancc with New Yoiit City’s Solid Waste Management Plan (SWMP), non-tecycled 
residentia] waste is presently landfilled at Fresh Kills. Required by the State Environmental 
Conservation Law. this long-range waste management plan was adopted in October 1992. As 
part of the planning process, the City consulted with the City Council, the State Department of 
Environmental Conservation (NYSDEC), 'he CiD'wide Recycling Advir.ory Board (CKfS.'‘ the 
Borough Solid Waste Advisory Boards (SWABs), as well as additional environmental groups. 
The Final Update and Plan Modification Report, approved by the City Council in February 1996 
and NYSDEC in April 1996, outlines the City’s waste management strategy through the year 
2002. Although released prior to the May 29, 1996 closure announcement, the Update addresses 
the need to decrease reliance on the Landfill and to initiate the exportation of a portion of 
residential waste. The Task Force, cognizant of the effort and series of approvals required as part 
of the SWMP process, chose to follow these recommendations whenever possible. 

In discussing a decreased reliance on Fresh Kills, the updated SWMP outlines DOS’s ongoing 
investigation of the exportation of a portion of municipal solid waste (MSW). This report 
includes: evaluating current disposal fees at out-of-City facilities and recent bids received by 
other solid waste districts for landfill disposal; examining the economics of using rail service to 
transport solid waste to out-of-City disposal facilities; exploring use of the existing marine 
transfer barge system to transport solid waste to out-of-City disposal facilities; evaluating a 
combinatitHi of barge, rail and/or transfer trailers to transport waste; determining available 
private sector waste transfer station capacity; and examining the feasibility of acquiring out-of- 
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City landfill capacity. Each of these items was researched by the Task Force, as were SWMP 
provisions regarding recycling and waste reduction. The Task Force Report recommends the 
acceleration of certain SWMP recommendations, alters others, and seeks to achieve an overall 
balance between appropriate solid waste management practices and the need to close an essential 
resource in the present system. It is the conclusion of the Fresh Kills Task Force that a fiscally 
and environmentally sound closure strategy will require City implementation of a broad spectrum 
of management solutions. Ir to understand the; t proposed solulic.-tj, it is necessaiy to 
describe the City's current waste management system. 


At present, around 13,CXX) tons of waste are brought to the Fresh Kills Landfill per day, broken 
down by borough as follows: 


Tons of Refuse Disposed at Fresti KHls Per Day 
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When viewed by origin, the daily tonnage is approximately 84 percent residential; 7 percent 


street and lot cleaning; 7 percent City agency (excluding DEP); and 0.5 percent firom other public 


instimtions. In addition, 2 percent of the tonnage comes from organizations which pay a tipping 


fee to dispose of their waste, including the Department of Environmental Protection and private 
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carters. It should be noted that between 6,000 - 8,000 tons per day of the City’s commercial 
waste is cuirently exported by private carters, largely to landfills in neighboring states. 


DOS administers the largest municipal recycling program in the U.S., serving 7.3 million 
residents in both single and multi-family homes and low and high-rise residential buildings. In 
Fiscal 1996, DOS collected and diverted a total of 454,000 tons of recyclables, or an average of 
1,457 tons per day in its curbside and containerized program. During this period, DOS’s citywide 
diversion rate for the curbside program was 13.8 percent. When items such as abandoned 
vehicles and construction material are included, which are not part of the curbside program but 
whose collection DOS coordinates, the diversion figure is 23.9 percent. 


The curbside recycling program consists of the collection of commingled metal, glass, and plastic 
(MGP) in one truck (647 truckshifts per week), and newspaper, corrugated cardboard, magazines, 
catalogs, and phone books in a second truck (746 truckshifts per week). The collection of both 
materials groups takes place every other week, with the exception of certain densely populated 
areas in Manhattan and Brooklyn where weekly collection occurs. Containerized bins (69 
truckshifts per week for paper and 47 for MGP) are used to store recyclables at not-for-profit 
institutions and large residential complexes. 
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Curbside and Containerized Collection Pngram 
Tons of RecyctaUes CoBected Per Day 
■450 T 407.1 407.0 



Manhattan I ronx B.'ookl^'n Quee.-u luuen Conuinehzed 

IclxAd 


Once recyclables are collected curbside or from containers, they are brought for sorting and 
processing to one of four MGP, or five newspaper material recovery facilities (MRF). All nine 
privately operated facilities hold contracts with DOS. 


In addition to material accounted for in its curbside and containerized program, DOS also 
coordinates the recycling of the following items: 1,215 tons per day of City construction material 
that is brought to Fresh Kills, processed, and used as road and cover material at the site: 68 tons 
per day from ^andoned vehicles recovered by DOS and its towing contractors and sold to scrap 
dealers; and 12 tons per day of material brought to DOS’s four residential self-help bulk drop-ofi 
sites, where residents may deliver fiee of charge items such as appliances and furniture. The 
self-help bulk sites also mceive materia] collected through the vacant lot cleaning pro^am. In 
addition, DOS coordinates the composting of leaves, Christmas trees, and commercial yard and 
food waste. 
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2.3 J! ColUction/Marine Transfer Systems 


DOS operates qtproxiiuately 5,000 collection truck routes per week to remove the City’s 
municipal waste. Roughly 12.000 of the 13,000 tons per day disposed of at Fresh Kills arrive via 
barge from eight marine transfer stations. DOS collection trucks on Staten Island bring their 
loads directly to the Landfill. An average of 18 to 20 barges per day arrive, with each barge 
cairying 600 - 700 tons, or 60 - 70 truck loads of waste. 
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TTie marine transfer stations are situated at the following locations: 

Bronx - South Bronx (Hunts Point) 

Brooklyn - Greenpoint, Hamilton Avenue (Red Hook). Southwest Brooklyn (Bensonhurst) 
Manhattan - East 91“ Street, West 59* Street. West 135* Street 
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Queens - North Shore (College Point) 


The barges are towed, up to four at a time, by one of five mg boats operated by a private vendor 
under contract to DOS. Entering by way of the Great Fresh Kills, the boats bring the barges past 
the mechanical litter containment device known as the superboom to one of four unloading 
facilities. At this point, the waste is removed from each barge by a hydraulic crane and placed 
into a containment area. The waste is then transferred by a front-end loader and placed into a 
rubber-tired dump truck, which transports it to an active landfill bank. The waste is unloaded, 
compacted, and covered with soil. 


2.4 Solid Waste Management 


As the City moves forward with the closure plan, it is important to have an understanding of 
solid waste management from a broader perspective. State law contains extensive guidelines for 
solid waste managemenL The “Solid Waste Management Act of 1988” (Chapter 70 of the New 
York State Laws of 1988) created a waste management hierarchy to promote reduction of solid 
waste and recovery and reuse of secondary materials, and to encourage New York’s citizens to 
conserve and reuse, rather than discard, useful materials. Materials that could not be reused or 
recycled would, under the hierarchy, be best managed by waste-to-energy incineration. All other 
materials not managed by one of these preferred strategies would be landfilled. 
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The Solid Waste Management Act of 1988 amended several sections of the Environmental 
Conservation Law (ECL) as well as the General Municipal Law (GML) 120-aa. General 
Municipal Law 120-aa was specifically amended to require that municipalities “adopt a local law 
or ordinance to require that solid waste which has been left for collection or which is delivered 
by the generator of such waste to a solid waste management facility, shall be separated into 
recyclable, reusable or other components for which economic markets for alternate uses exisL” 

In 1989, the City of New York enacted such a law - Local Law 19 - requiring the City to 
implement source-separation recycling programs for residential, institutional, and commercial 
waste and setting forth specific tonnage requirements for solid waste collected and disposed of by 
DOS. 

2.4.1 Waste Reduction 

A strong emphasis must be placed on waste reduction, the practice of reducing waste before it is 
generated. New York State established a waste reduction goal of eight percent to ten percent 
(and a recycling goal of 40 - 42 percent) within its 1987 SWMP, to be achieved by 1997. 
Examples of waste tedtattion include designing products or packages to reduce the quantity or 
toxicity of materials used, and lengthening the life of products to postpone disposal. As no 
collection is required, and with the exception of the funds necessary to initiate the program and 
educate the public, wasm reduction imposes limited costs upon a municipality. 


36 



153 


Waste Feduction requires an increased awareness by individuals and businesses regarding waste 
management alternatives. While topping the State’s and the Environmental Protection Agency’s 
(EPA) list of MSW management options, (assigning it to a higher level of importance than 
recycling), waste reduction is not always maximized by the private sector and by most states and 
localities. In fact, most states have failed to include specific source reduction targets in their 
solid waste management plans, primarily due to the difficulty in identifying which materials need 
to be reduced the method for reduction, ?^d the measurement -, f.-r cuccess. Nevertiieles ,, die 
savings from source reduction can be substantial. 

As is further developed in CHAPTER H: WASTE REDUCTION, it is important that the City 
identify components of its waste stream, and use the information to create private sector 
partnerships for the development of reduction programs. Several different approaches exist. 
These include: voluntary actions by the public, legislative changes designed to reduce packaging 
and other potential wastes, administrative and procurement initiatives at the local agency level, 
and implementation of a waste collection system where, if feasible, residents may be charged 
based on the amount of waste put out for collection (less their recyclables when properly 
separated fiom the remainder of the waste). 

2.4.2 Recycling 

In 1994, the EPA reported a national recycling and composting rate of 24 percent (up from 21 
percent in 1993), one percent under the national goal. The goal of 25 percent had been reached 
by 1996, and a new goal of 35 percent to be achieved by 2(X)5 has now been established. Also, in 
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1994, New York State reported a statewide recycling rate of 32 percent. During this period, 
paper and paperboard accounted for more than half of all MSW recovered, with the composting 
of yard trimmings contributing the next largest ftaction. New York City tracks the national 
average in terms of paper and paperboard. Given the climate and housing density, however, yard 
waste accounts for only two percent of all waste (including commercial) generated. This places 
the City at a disadvantage when recycling rates are compared without adjusting for these 
detr'' 2 raphic and geographic diffft.;:3s. In addition, the City’s ri-cyclinj, ,;rogran. collects fro.;. 
100 percent of all households, a service not provided in any other city with a population over one 
million. In a review of major city recycling programs, the Task Force was unable to identify a 
municipality which collected recyclables from residential dwellings in excess of four units. In a 
demographic comparison of New York City and 28 other cities, the percentage of housing with 
five units or above averaged 30 percent, as opposed to a 62.4 percent rate in New York City. 
These are significant differences between the City’s recycling stream and those of other 
municipalities, differences which are not often taken into account when comparing and reporting 
diversion rates. 

To enhance the existing diversion rate, effective March 1, 1997, the City will restore funding for 
mixed paper and bulk metal recycling collection in Staten Island and the Bronx as well as expand 
it to Manhattan. The pilot programs on mixed paper and bulk metal in Staten Island and the 
Bronx realized an increased materials divetsion rate of 20 percent and 30 percent, respectively. It 
is anticipated that mixed paper diversion in Manhattan will exceed each of the pilot boroughs. 
The potential to expand mixed paper and bulk metal to the remaining boroughs is achievable by 
the end of 1997 and, if it should occur as anticipated, has the potential to nearly double paper 


38 



155 


recycling in the City. If the City is able to recycle the 700 TPD of mixed paper and bulk metal 
and reduce its city agency waste by 100 tons per day, within one year the City will have markedly 
reduced the amount of waste going to Fresh Kills. 

In addition to the plan to restore and expand mixed paper and bulk metal collections, the City 
restored $6 million to the recycling budget during the November Budget Modification, and 
intends to increase the recycling budget funher in the January Plan. The $6 million restoration 
will go toward continued education and outreach for the alternate week recycling program, and 
additional funds for recycling processing. This will afford the City the needed flexibility to meet 
its current obligations and the demands to be realized from the proposed pilots. In addition to 
education and processing, the City will begin a pilot program that, in accordance with Federal 
regulations, will collect and recycle chlorofluorocarbons (CFCs) from appliances discarded by 
the public. Finally, funding for the borough self-help bulk sites has been restored. The City 
recognizes that while the tonnages diverted through the self-help bulk sites may be small relative 
to other initiatives, they provide a necessary opportunity for New York City residents to dispose 
of items that might otherwise go directly into the waste stream. In addition to these immediate 
actions, the City has agreed to implement a number of pilots and further smdy several initiatives 
that have the potential to significantly increase waste reduced or recycled. 

2.4.3 Alternate Vfaste Disposal Capacity 

Once waste reduction and recycling have reduced the solid waste stream, remaining waste is 
either incinerated or landfilled. In general, three options exist for the disposal of municipal solid 
waste. The first two involve incineration at waste-to-energy facilities, where steam may be 


39 



156 


produced from incinerated waste, or where waste is used as a supplemental fuel in a coal-buming 
power plant. The third and final option is landfilling. 

Despite the common perception that landfill space is a diminishing resource, the EPA reports that 
in 1995 there were 3,558 landfills operating in the U.S. In the 1980’s, numerous municipalities 
chose to close their landfills due to more stringent Federal and state regulations, designed to 
protect air "uality. vc'er quality, ground witer, and [ ■'•lie he Ith and rafety. Th-3e factors 
contributed to a shortage of landfill capacity, which was alleviated as waste companies 
successfully obtained permits to open large, private, modem landfills. Today, 38 states report 
having mote than ten years of remaining disposal capacity, in comparison with only 25 states in 
1986. 


In a 1995 survey commissioned by the Municipal Waste Management Association and the 
United States Conference of Mayors, the 255 cities surveyed repotted an increase in their landfill 
life expectancy from 16 years of capacity to approximately 22 years. In addition, 46 cides (18 
percent) reponed their intendon to allow expansions of existing landfills, and 30 cides (12 
percent) indicated that they are in the process of planning or permitting new landfill capacity. 
There is 4,184 tons per day of edacity in waste-to-energy facilides within a 365-mile radius of 
New York City. An addidonal 1,013 tons per day of capacity is available beyond 365 miles. 

In 1994, 61 percent of the MSW generated in the United States was managed by landfills, 15 
percent by combusdon facilities, and 24 percent by recycling and composting. Landfilling is 
expected to continue to be the predominant MSW management method. Although the 
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percentage of MSW disposed of through landfilling is decreasing, the acmal tonnage is expected 
to increase through the year 2000. This increase is due largely to an increase in population. 
Tonnage may increase as a result of population trends; per capita waste generation, however, is 
expected to remain stable through the year 2000 at 4.4 lbs. per person per day. 

Prior to the Task Force Report’s release, the City has initiated actions for waste disposal that will 
result in an appreciable diminution in the amount landfilled a' Fresh Kills. By the e:.d of 1996, 
DOS will issue a full-service bid for the exportation of waste from the Bronx. The contract(s) 
that are developed as a result of this bid will begin July 1, 1997, with 1,700 - 1,800 tons per day 
of waste generated in the Bronx exported to destinations other than Fresh Kills. The combination 
of the Bronx export with the mixed paper and bulk metal program and the city agency waste 
reduction initiative is estimated to reduce the daily tonnage sent to Fresh Kills by 2,100 - 2,600 
tons per day, or up to 20 percent by the end of 1997. Furthermore, the City has agreed to 
establish goals that reduce the amount of waste going to Fresh Kills each year until it closes in 
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FRESH KILLS PHASE DOWN DURING 1997 
Tons p«r day currently going to Fresh Kills: 13,000 tpd 

Potential avoided tonnages: 

Bronx Export 1,700 - 1,800 tpd 

Increased Recycling’ 350 -- 700 tpd 

City Agency Waste 

Reduction 50 -- 100 tpd 

Potential Total Diversion by late 1997: 2,100 -- 2,600 tpd 

Tons per day going to Fresh Kills 1997: 10,400 -- 10,900 tpd 

Thus, by the end of 1997, the City could achieve a 20 percent reduction in the amount of 
waste going to Fresh Kills each day. 

2,5 Options for Waste Management Funding Enhancements 


In addition to the Cit; ’s annual budget, a number of other sources can provide funding for several 
of the activities recommended by this repon. 


The Federal Government has not generally provided solid waste management funding, although 
it has supported a number of pilot projects and smdies in the area of waste reduction and 
recycling. In addition to accessing available funds in those areas, the City and the Slate will push 


’ Increased recycling will include the restoration of mixed paper and bulk metal collection to Staten Island and the 
Bronx and its expansion to Manhatun. along with the addition of the aseptic and polycoated materials to be collected 
with the metal, glass, and plastic tecyclables. It could also include expmision of suck collections to Brooklyn and 
Queens by the end of 1997- 
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for Federal waste reduction and recycling funding as part of the Congressional reauthorization for 
the Resource Conservation and Recovery Act (RCRA), expected to be undertaken in 1997. 
Congress has been sensitive to limiting unfunded mandates, and we can make a strong case for 
Federal funding for these activides under a reauthorized RCRA. 

The State has a variety of assistance programs available to New York City in developing waste 
management programs. A recent legislative conversion of funds has made S 1 > million T'orn the 
1972 Environmental Quality Bond Act available to the City for the capital costs of recycling 
programs. The Environmental Protection Fund provides annual appropriations for municipal 
waste reducdon and recycling programs, and should be viewed by the City as an ongoing source 
of funding. In fact, a number of City projects have already been designated for EPF funds. The 
Clean Water/Clean Air Bond Act of 1996 provides $100 million for the City’s solid waste 
program: $75 million toward the costs of closure of the Fresh Kills Landfill, and $25 million (out 
of a statewide total of $50 million) for recycling projects. In addidon, the State’s Environmental 
Facilides Corporadon can make low-interest loans available to the City for projects that protect 
the waters of the State, including landfill closure work. 

The City must work to maximize its access to available State funding. Possible 
capital/programmadc inidadves considered by the Task Force include waste reuse and/or 
hazardous waste management centers, composting facilities, backyard and insdtudonal 
composting bins, and recycling trucks, among others. 
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The following chapters of the Report will address the solid waste management options as they 
apply to New York City. In addition, the concluding chapter will examine the issue of the 
physical clt^ure and monitming of the Fresh Kills Landfill. 
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3.0. WASTE REDUCTION 

3.1 Background 

Waste reduction is the preventive side of waste management. It concentrates on the prevention 
of waste through, at a minimum, changes in packaging and purchasing. In addition, although it is 
often di.scussed as a separate concept, composting is essentially a waste leduciion rneas !.'.. 
Despite the fact that waste reduction is always featured first in the hierarchy of waste 
management, comparative to recycling and other post-consumer disposal methods, it has not 
been the subject of Federal legislation. It is possible that Federal activity may increase when 
Congress reviews the reauthorization of the Resource Conservation and Recovery Act (RCRA), 
also referred to as the “Solid Waste Act”. The City’s Federal legislative agenda specifically calls 
for the establishment of Federal minimum content requirements for product and packaging 
manufacturers. During the interstate transport debate in the 103rd Congressional session, the 
City supported the proposal of recycled content requirements for newsprint As it has in the past, 
the City will lobby for the inclusion of waste reduction (including legislation that promotes 
durability and product stewardship) and recycling market development initiatives in the RCRA 
teauthotization bill. It is the Task Force's understanding that the City agrees waste reduction is 
an important first step in managing the enormous amount of waste created each day. 

On the State level, the City supported legislation creating the Waste Reduction and Management 
Institute at the State University of New York at Stony Brook in 1995. The institute advises local. 
State and Federal agencies on waste reduction programs and can assist New York Qty 
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siccordingly. In the past two State legislative sessions (‘93 - ‘94. '95 - ’96), the City has 
supported the "Environmentally Sound Packaging Act” (A.2573-B and S.1534-A), and is 
optimistic that it will be passed in the forthcoming State legislative session. The bill would 
require manufacturers to incorporate waste reduction concerns into the design and manufacture 
of their products. 

Appror.''nate';’ 30 percent of the solid waste -tream is pack-ging material;.. Nev. Yo.k Ci.y 
residents are major consumers of goods shipped from other states. With the current focus on 
waste export, an issue for discussion must be the impact of excessive packaging on the City’s 
level of disposal. Thus, appropriate Federal legislation must be considered. This and other 
legislative proposals are detailed below. 

3.2 Current City Efforts 

On the City level. Mayoral Directive 96-2 on Waste Reduction in City agencies was promulgmed 
on September 27, 1996. The legislation builds on an earlier waste prevention directive in a 
number of significant areas. It is especially important as City agencies annually produce 321,175 
tons, institutions in the City produce 20,710 tons, and State agencies add an additional 1,536 
tons. New sections in the Directive address procurement, utilization of the Department of 
Citywide Administrative Services (DCAS) surplus program, yard waste reduction, decrease of 
waste from reports and publications, and creation of an inter-agency task force that would meet 
on a regular basis to share information and results. The Directive provides that cost savings 
measures found to be feasible and widely applicable will be promulgated as directives to all 
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agencies. Subsequent to issuance of the new sections, the Mayor's Office wp establish 
indicators to monitor compliance reporting, and will begin tracking performance by City agencies 
in the Mayor’s Management Repon (MMR). In addition to measuring performance, the Mayoral 
Directive establishes an awaids-based incentive program for City agencies. At the request of the 
Task Force, the City has agreed to study the possibility of requiring City agencies to pay for the 
solid waste management services provided by DOS. It is anticipated that this could have a 
significant influence on waste reduction efforts. The fiiU text of the Mayoral Directi’, e is 
attached as Appendix A. 

In July 1995, DOS hired a consultant to analyze the purchasing practices of several City 
agencies. The results will include a list, updated every three years, of frequently purchased goods 
that axe waste-reduction friendly and economically advantageous, and will be used by the 
Interagency Task Force established as a result of the Mayoral Directive to consider procurement 
changes. 

In addition, DOS is exploring the possibility of amending the New York State Penal Law to 
permit the reuse of and/or recycling of counterfeit property, particularly clothing, seized by the 
Police Department. Currently, section 165.74 of the Penal Law requires that such property be 
destroyed and the NYC Police Department pays approximately $100 per ton to dispose of 
counterfeit goods at an upstate incinerator. Any amendments will have to address manufacturers’ 
legitimate concerns that counterfeit clothing not be put back on the streets. 
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3 J Other Local EfTorts 

Existing State laws require that waste reduction programs be planned and implemented as a flrst 
priority in a municipality's solid waste management program. In response to this law, DOS has 
initiated several waste reduction projects in order to save businesses money, as well as reduce the 
amount of residential waste. In July 1995. with the help of a consultant, DOS began the New 
York City W-'-‘*LeSS progiam, in which it selected itiiivi juol bu..r..jses from iiine different 
business sectors to receive on-site waste reduction technical assistance. When the program is 
completed, each case study will be used as a model to businesses in that industry. In March 
1996, as part of this program, DOS sponsored a roundtable discussion with a number of local 
businesses, including local utility companies, to discuss the advantages of using two-way 
envelopes. 

An additional component of the Waste LeSS program is a restaurant food-waste reduction 
initiative, whereby DOS and its consultant are recommending to a number of food service 
establishments ways they can reduce the amount of extras, such as napkins and straws provided 
to customers, which impacts the quantity of residential waste the City has to collect. The 
recommendation of the Task Force is that the Gty continue its commitment to the WasteLeSS 
program, and enhance it where appropriate. 

Waste reduction initiatives have become second nature to cost-conscious businesses, 
demonstrating the potential for savings. Through packaging reductions, for example, Baxter 
Healthcare Corporation has eliminated 6.5 percent, or 1 1.6 million pounds, of packaging and cut 
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costs in excess of $5.9 million. Cadbuiy Beverages, Inc. has reduced packaging by 50 million 
pounds and saved over $300 million per year through various reduction activities. IBM 
estimated a 1992 savings of $14.2 million from source reduction and reuse of various packaging 
materials and containers. Keebler Company has reduced packaging by 12.7 million pounds and 
saved $2.6 million. Source reduction of packaging has produced savings of $20 million for the 
3M Company. Coots Brewing Company’s source reduction efforts have reduced the amount of 
packaging disposed in excess of 960,000 tors per year. Johnson & Johnson redr.r-.'' ir excess of 
1 1 million pounds of packaging, and Procter & Gamble achieved an overall average source 
reduction of 5.5 percent per unit usage of product, or approximately 95 million pounds. General 
Motors’ Cadillac Division is saving $90,000 per day by switching to reusable containers. 

The City has worked with the Direct Marketing Association (DMA) to reduce unsolicited direct 
mail advertising. Eighty-four thousand residents have been assisted in becoming registered with 
DMA’s Mail Preference Service to remove their names from most national mailing lists, saving 
an estimated 600 tons per year of third-class mail. The “Junk Mail Bandit” program is the most 
recent attempt to reduce unsolicited mailings by placing in public libraries and the offices of 
elected officials, a point-of-purchase type display, whereby individuals can take a postcard that 
envies them to have their name removed from direct marketing mailing lists. The City is also 
conducting seminars targeted to small businesses which use direct mail advertising. These 
seminars discuss techniques to refine and cull direct mail lists. 

The City has also: 

• participated in a USEPA-fiinded waste prevention and anti-littering project with Business 
Improvement Districts; 
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• provided assistance to the Long Island Business Development Corporation’s Industrial Waste 
Recycling and Prevention program to expand the waste assessment, reduction and materials 
exchange programming services for manufacturing, transportation and wholesale trade firms 
in western Queens; 

• developed a Reusable Materials Matchmaking Service to facilitate transactions of reusable 
materids, such as industrial scraps, transport packaging, and other items for which recycling 
markets are limited but for which there exists significant potential for reuse of these items; 

• funded efforts to collect and donate useable food that would otherwise be disposed of by 
restaurants, hotels, and other sources; 

• funded efluus by the iiansportauon Alternatives’ “Recycle-A-Bicycle” reuse project; 

• funded the Environmental Action Coalition’s waste prevention educational activities in a 
public housing project; 

• co-sponsored a series of workshops with the U,S. Postal Service to provide detailed waste 
prevention and recycling information, including waste assessments; 

• conducted a “Waste Prevention and Buy Recycled Workshop” to provide information on 
specifications and policies that promote waste prevention and recycled purchasing for 
businesses, institutions, and govetrunent agencies; 

• funded the Materials for the Arts program which encourages the reuse and recycling of 
secondary materials; 

• continued to study the economic viability of and feasibility for promoting an increase in the 
use of two-way envelopes by large mailers of bills, license renewals, subscription 
sclicitations and other similar mailings; 

• contracted with the Cornell University Waste Management Institute and Cooperative 
Extension to study the extent to which shoppers in low-income neighborhoods can save 
money when incorporating waste prevention and recycling objectives into their purchasing 
practices, and; 

• prepared and disseminated waste prevention materials targeting the residential sector as an 
ongoing activity. 
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3.4 Legislative or Administrative Initiatives 

To support the research currently underway and the demonstration projects to be undertaken in 
the area of waste reduction, the Task Force concludes that further analysis of the initiatives 
oudined below is necessary to increase awareness of and participation in waste prevention 
activities. Such study of these ideas will be coordinated by the Mayor’s Office of Operations 
working with the appropriate City agencies ar.d Mayoral offic's in the review of each C':;. 
proposals. A report on the proposals that should move forward, and the anticipated outcome 
relative to the reduction in the City’s waste stream, will be prepared under the direction of the 
Mayor’s Office of Operations. The City has agreed to review the proposals for the appropriate 
legislative or administrative action. 

The Task Force believes that the following waste reduction initiatives warrant further 
consideration for enactment as either legislation or administrative regulations. The proposals 
highlight the important role Federal, State and local legislators have in addressing the issues 
confronting the City’s solid waste management. Local legislative and programmatic options are 
not sufficient. Initiatives are needed at all levels of government to help the City reduce the 
amounts of waste generated. 

Federal initiatives in particular are needed to help New York City, and other major 
municipalities, reduce the amount of waste generated. One of the most significant means of 
reducing waste is to minimize packaging that is shipped with goods consumed by businesses and 
individual consumers. For individual states to implement packaging restrictions or minimum 
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content standards would make it difficult for the industry to stay competitive. Standard 
regulations for packaging and minimum recycled content need to be pursued at the Federal level, 
and the City and State are willing to join discussions on how this might be accomplished. 

The Task Force found that the following proposals require further review for possible enactment 
as a local law or regulation: 

1. Dry Cleaner Proposal 

DOS estimates that more than 3.S00 tons of disposable clear plastic polybags used to protect 
customers clothes, and over 12,S00 tons of hangers, are disposed of armually by New York City 
residents. The Task Force recommends that consideration be given to the enactment of local 
legislation requiring dry cleaners to accept used hangers and provide customers with the option 
of using reusable bags. 

Research has been conducted with positive results in this area. In a 1995 waste reduction case 
study conducted in the East Village, Chris French Deaners encouraged customers to return used 
hangers, thereby decreasing its annual order by 120 cases, saving $3,600, and removing 4,800 
pounds from the waste stream. In addition, the store persuaded 75 percent, or 440 of its regular 
customers, to switch to reusable garment bags, reducing its orders for polybags by 90 rolls, or 
1,890 pounds, per year, a savings of $2,250. The results were accepted by the Neighboihood 
Cleaner’s Association, the primary trade association representing dry cleaners in New York City, 
and published in their September 1995 newsletter. 
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DOS estimates that if each New York City dry cleaner were required to take back hangers and 
provide a reusable dry cleaning bag, the industry would save $5 million annually, and divert in 
excess of 2,500 tons from the waste stream. For those cleaners whose customers prefer to 
continue polybag use, the Textile Care Allied Trade Association (TCATA) has established a 
program to provide for their collection. 

2. Grocery Store Proposal 

Grocery bags account for approximately 12,000 tons of annual residential waste in New York 
City. The Task Force recommends that following a more thorough review, legislation be enacted 
requiring groceries to post signs encouraging shoppers to take a bag only when needed and to 
bring their own. The legislation would also require stores to provide shoppers with a discount 
(i.e., 2 cents per bag) for each bag they forego at the check-out counter. ShopRite reports saving 
.$ 1 75,000 annually on the cost of bags by offering this discount to customers. As part of the local 
law, a City-sponsored public education campaign would promote public awareness of the 
legislation and how it benefits the City. 

3. Restaurant Protxisal 

Disposable items distributed by fast-food and other take-out restaurants are an unnecessarily 
large component of the City's residential waste stream, with restaurants often automatically 
providing "extras" such as napkins, disposable cutlery, condiments, and other items not always 
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needed by customers. The Task Force concluded that legislation should be considered requiring 
restaurants to post signs requesting customers to take extras only when needed, and to indicate 
when they do not. 

Analyses conducted by a DOS consultant indicate that if all Chinese restaurants were to reduce 
the amount of extras distributed to customers by 25 percent, one and a half tons per year of waste 
per ^sta’-’ishmc"'^ would be diverted from t* ' t ..ste sti'. .ru. If cxtrapolatwJ to all New Yori, 
City's 15,000 restaurants, 22,500 fewer tons of a residential waste would require annual disposal. 

4. Unwanted Direct Mail Proposal 

Credit card and mail order companies routinely sell or trade mailing lists of their customers to 
direct marketing firms which use the information to send unsolicited mailings to the public. The 
DMA reports that 14 percent of all third-class direct mail (“junk mail”) is discarded without 
being opened or read. New York City residents are mailed nearly 125,0(X) tons per year of third- 
class direct mail, much of w.uch is unwanted. Therefore, the Task Force concluded that further 
consideration should be given to local legislation requiring credit card and mail order companies 
to first receive permission from card holders before distributing their information to marketing 
companies. A good example of how waste reduction initiatives can be directed at the average 
citizen is DOS’s “Junk Mail Bandit” program, which provides a postcard addressed to DMA, 
which assisting an individual in removing his or her name from mailing lists. 
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Waste Reduction and Recycled Content Proposal for Billings and other Mailings 

In addidon, the Task Force concluded that the City should consider legislation requiring credit 
card, insurance, cable TV, and utility companies, and any other organization that sends more than 
a specified number of mailings per year, to print bills on both sides of the page, and use recycled 
paper and "two-way" envelopes. The savings to both industry and the City from this legislation 
may be substantial. For instance, the use of two-way envelopes alone would reduce companies’ 
envelope purchasing and postage costs, increase response rates, require less inventory space and 
processing labor, and decrease the amount of waste collected by thousands of tons a year. 

Several New York City-based companies have implemented some of these recommendations 
with great results. NYNEX reports saving $4 million in postage costs and 914 tons of paper per 
year since begiiming utili^ bill printing on both sides of the page. The company has also saved 
money on its recent switch to printing phone bills on recycled paper. 

6. Leave-It-On-The-Lawn Program for Grass Clippings 

Many cities and states throughout the country prohibit residents from leaving grass clippings out 
for collection, as they do not believe the material requires disposal. Grass clippings left on lawns 
add valuable nutrients to the soil, reduce the need for chemical fertilizers, conserve water, and 
eliminate the additional labor required from bagging. Nearly 78,000 tons of grass clippings are 
gener^d in the City annually, accounting for approximately two percent of the waste collected 
by DOS. Therefore, the Task Force concludes that despite earlier attempts at implementing a 
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similar program in the City, a “leave it-on-the lawn” program be reconsidered based on 
experiences with the City’s Housing Authority (NYCHA). 

In 1994, NYCHA began implementation of a "leave-ii-on-the-lawn" program at public housing 
developments. When fully implemented in 1998, this program will reduce up to 16,000 tons of 
grass clippings per year. Eliminating this material from collection offers the potential for 
'ignifica''' savii js in wa;: ' reduction cc 'ti,. It she. Id alsc be noted tha, _)OS Cv(wd implement 
this ban through a Department rule change. 

7. Local Proposals for Problem Wastes and Excess Packaging 

If not passed on the Federal level, the Task Force recommends further review be initiated as to 
the possible enactment of local legislation requiring manufacturers of problem wastes such as 
large appliances, tires, and nickel-cadmium batteries, to take back their goods. The legislation 
would ensure that businesses which profit from hard to recycle or dispose of goods, share in 
some or all of the waste management costs. 

The Task Force also suggests that the ftmher study of legislation allowing customers to leave 
secondary packaging (such as the boxes for mbes of toothpaste) behind at the store where they 
purchased the product be implemented. This is currently allowed in Germany as part of its 
manufacturer responsibility law. The local law would also require sores to post signs informing 
customers of this service. Such legislation would be an incentive for manufacturers and retailers 
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to work together to reduce secondary packaging, saving the City and its taxpayers the cost to 
dispose of or recycle these items. 

The passage of legislation and implementation of administrative regulations is not a simple or 
typically expedient prcxxsS. therefore the legislative proposals contained herein carmot be 
expected to effect waste reduction efforts immediately. However, it is important that they be 
evaluated to aid in the ted rction of the Cit3 ’s wasu stream. 

3.5 Food and Yard Waste Composting 

The City promotes backyard composting and yard waste reduction in all five boroughs through 
the Botanical Gardens. The City has also engaged in outreach efforts to reduce yard waste, such 
as through the distribution of educational materials promoting voluntary “leave-it-on-the-lawn” 
practices at backyard composting demonstration sites. The New York Qty Housing Authority 
began implementing a “leave-it-on^he-lawn” program in 1994 at public housing developments. 
This program, when fully implemented, will reduce waste up to 16,000 tons of grass clippings 
per year. 

In addition to educational and legislative efforts underway or suggested for further analysis, 
composting may be an appropriate waste prevention measure in some areas of the City. 

Food wastes account for 13 percent of New York City's waste stream. Yard waste accounts for 
an additional two petcenL Household food waste, and leaf and yard waste can be composted 
efficiently in relatively simple backyard composting bins. This organic waste is reduced in the 
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proportion of eight-parts-to-one in as little as two weeks with a properly maintained compost 
mix. The resultant compost is then a material easily used on the lawns and in the gardens of the 
respective household. Composting can, therefore, have significant impacts on the reduction of 
the waste stream that must otherwise be collected and processed for recycling or export. In 
addition to the potential for backyard composting, the possibility of a centralized instimtional 
(schools, hospitals, prisons) food-waste composting program may have significant implications 
‘"'T '’’.e ’■ed' :'ior )f t.*'- City’ ■ ■■■'aste stream. L. fact, a’ 'J.. p.rsent tl. — , the _!ty has established 
two composting facilities: (1) on Staten Island, a 17,000 ton maximum capacity facility within 
the Fresh Kills Landfill, and (2) a 15 ton maximum facility on Riker’s Island. The Staten Island 
facility is currently composting an average of 8,168 tons, while the Riker’s Island facility, which 
opened in October 1996, is utilizing six tons of compost capacity. The Task Force concluded 
that the solid waste management opportunities inherent in composting warrant further 
exploration. And the City has agreed to determine whether it can expand its waste reduction 
program to include both backyard composting and centralized institutional food waste 
composting. Yard waste composting is also under consideration and is being treated in the 
recycling chapters. 


Finally, the City’s plans for waste reduction should take into account the proposals made by the 
Borough Presidents and City Council during the planning process outlined in Chapter IV. 


3.6 WASTE REDUCTION RECOMMENDATIONS 

• In September 1996, the Mayor issued Mayoral Directive 96-2, requiring City 
agencies to begin immediateiy reducing the amount of waste generated. In 
addition to specific daily practices and procurement strategies, the DirecHv# 
established an Inter-agency Task Force to provide waste reduction assistance 
and otherwise ensure compliance with the Directive (Implemented already). 
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■ The Task Force has recommended and the City has agreed to establish 
indicators to measure City agency compliance with the Waste Reduction 
Directive so that initial results can be published in the 1998 Preliminary Mayor’s 
Management Report (Implement immediately). 

• The Task Force has recommended and the City has agreed to continue and 
expand the DOS waste prevention research and pilot projects, including waste 
composition audits of city agencies and the two Science Applications 
International Corporation (SAIC) contracts (Implement immediately). 

• The Task Force has recommended and the City has agreed to explore the 
feasibility of requiring City agencies and institutions to pay for the waste 
management services received from DOS as an added incentive to reduce w.-iste. 
(Conduct further review and analysis to determine if a pilot is warranted.) 

• The Task Force has recommended and the City has agreed to review and make 
recommendations regarding the legislative and administrative initiatives 
outlined in this section. A Report will be produced during 1997. 

■ The Task Force has recommended, and the City has agreed, that the City 
conduct further analysis to determine whether to add food-waste composting to 
its solid waste management system, either through an institutional-based system 
or through backyard composting. Depending on the results of the analysis, the 
City could expand composting to include both methods. (For development and 
implementation, if the study has positive results, possibly by the end of 1997.) 

• The Task Force has recommended and the City has agreed to develop cost 
estimates specific to waste reduction initiatives with funding sources considered 
for development, and if possible, implement by the end of 1997. (Produce report 
by December 31, 1997.) 

• The Task Force recommended and the City has agreed to accept EPA’s offer to 
convene technical assistance roundtable meetings with the City. Representatives 
of various City, State, local, and private organizations who have studied or 
implemented waste reduction strategies will share information and experiences 
at these meetings. 
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4.0. RECYCLING 

4.1 Overview 

The City of New York has implemented a residential curbside recycling program that is larger in 
scope and magnitude than any other program in the country. Since September 1993. all 7.3 
million residents of the City have received residential curbside collection of newspapers, 
magazines, corrugated cardboard, telephone books, plastic (PETE & HOPE), meta’ (ferro’j : and 
aluminum), glass containers, and foil. The curbside recycling program includes services to all 
New York City households, in both single family and multi-family residences, and in low and 
high-rise residential buildings. Three million households are served. In fact, when compared 
with cities exceeding one million residents. New York City has the most extensive residential 
recycling program in terms of number of people served, the percentage of households served, the 
quantity of tonnage diverted, as well as the percentage of tonnage diverted. This is true despite 
the fact that the City has the greatest number and density of multi-family, particularly high-rise, 
residential buildings of any large U.S. City. This disproportionate percentage of multiple 
dwellings results in an equally disproportionate volume of rental housing as compared to owner- 
occupied housing, a trend that is not as evident in the nation’s other cities. This cornbination of 
demographic factors provided an extraordinary challenge to the successful implementation of a 
Citywide residential curbside recycling program. 


For the record, it must be noted that in a review of other major cities with populations over one 
million people. New York City is the only municipality to provide curbside recycling services to 
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100 percent of the households. In fact, the following chan indicates how well New York City 
compares to these other major cities: 


CITY 

POP. 

HSHLDS. 

%OF 

HSHLDS. 

SERVED 

% of 

WASTE 

RECYCLED 

TONS 

RECYCLED 

New York 

7300.000 

2.992.169 

10056 fa) 

13.8 56 

454.000 

Los Aneeles 

3.500.000 

1399.963 


7.456 

69.580 

Houston 


450.483 

1656 (c) 

5.0% 

2Q.m 

San Dieso 

1.100.000 

431.722 

1656 fd) 

8.3% 

23.552 

Philadebhia 

1.600.000 

674,899 

8456 (e) 

6.3% 

43.278 


a) Services single family homes and residential multi-unit dwellings. 

b) Services only provided to residential buildings with four dwellings or less. 

c) Services only single family homes. 

d) Curbside recycling only provided to single family homes. 

e) Services only homes with six units or less. 


As strong as New York City’s commitment to recycling has been, the closure of the Fresh Kills 
Landfill will require additional recycling efforts. New York City’s institutions, agencies, 
residents, and visitms discard over 13,000 tons of material each day. By recycling increased 
amounts of this material, the City may reap significant benefits. It would avoid some of the 
increased disposal costs that will go into effect after Fresh Kills’ closure, create jobs and tax 
revenues from recycling businesses, benefit those manufacturing firms which will be the end 
users of recycled conqxments, and demonstrate its commitment to engineering a sound, 
comprehensive management strategy to replace the Fresh Kills Landfill. However, recycling 
must also be cost effative to be sustaitred in New York City. For recycling to receive due 
consideration among dozens of competing city services, several factors must be kept in mind. 
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The value of the program in 2001, in terms of gross revenues from the sale of recyclables, 
depends on reasonable assessments of the value of the recyclables to reprocessors and end useis 
at that time. Numerous recycling markets have grown much stronger since 1988, when a new 
generation of state and local laws began increasing the supply of materials to a point that has 
drawn more reprocessing and end user businesses, thereby creating a more stable demand. We 
have seen this in New York City with siting and construction of Visy Paper on Staten Island, and 
the feasibility study currently being completed for the recycled paper mill proposed by the Bronx 
Community Paper Company to be built in the South Bronx. While the Task Force is encouraged 
by these recent developments, similar progress in reprocessing or manufacturing of MGP will 
depend upon positive results from the studies and other projects discussed below. 

The operational costs of the recycling program depend largely on the cost to collect these 
materials. Without an increase in collection efficiencies, such as higher diversion rates and 
optimal utilization of collection trucks, collection costs will continue to impact the net value of 
the recycling program. The Task Force has looked at the issues of participation rates and 
collection strategies, and includes recommendations that may positively impact the efficiencies. 

While it is clear that higher diversion rates and continued market growth are both necessary to a 
sustainable recycling program, experience in New York City has not yet demonstrated the direct 
correlation between education and outreach and diversion rates that is evident in other cities. 
This raises the question of how the City’s education and outreach program can be made more 
effective, and which strategies have demonstrably increased participation in other jurisdictions. 
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Included in the answers are both increased enforcement and quantity-based user fees. The Task 
Force has looked at each issue as is indicated in this section. 

The indirect benefits of recycling must also be assessed, including: tax revenue generated by 
capital construction, the sale of recyclables expanded, and wages collected by recycling 
employees; and, as the City wiB be considering some out-of-City sites for waste disposal once 
Fresh Kills closes, recycling becomes an opportunity to lessen 'vaste th?' nr'y be disposed of t'- 
other communities. An enhanced recycling program sends those communities the message that 
the City intends to manage as much of its own waste as possible. 

The remainder of this chapter describes plans for an enhanced recycling program, and for 
development of a modified SWMP incorporating the advancements in recycling. 

4.2 Background 

In April 1989, the New York City Council passed Local Law 19, the New York City Recycling 
Law, which estdalished legal numerical targets for recycling tonnage. In addition, NYSDEC, 
pursuant to state law, requires localities to prepare a solid waste management plan. The New 
York City SWMP was adopted by the City, submitted to the State, and approved in October 
1992. Although the SWMP committed the City to a wide array of solid waste management 
initiatives and pilots, including the implementation of curbside recycling by September 1993, it 
did not specify a required tonnage to be recycled. 
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Initially, recycling was an alternative implemented by the City to diminish the size and cost of 
the proposed resource recovery program^, and to reduce the demand for scarce landfill capacity 
so as to preserve capacity at Fresh Kills. The agreement to close Fresh Kills Landfill by 
December 31, 2001, coupled with the realization that a waste diversion program such as 
recycling does not, in its formative years, necessarily save a community money, is reason to 
reevaluate the City's residential curbside recycling program. Serving as an accepted guide to 
recycling programs. General Municipal Law (GML) 120-aa requires the implementation of a 
source-separation program where economic markets exist for all materials included in the 
program. The GML 120-aa defines an “economic market" to exist when, “the full avoided costs 
of proper collection, transportation and disposal of source-separated materials are equal to or 
greater than the cost of collection, transportation and sale of said materials less the amount 
received from the sale of said material.” To take a comprehensive approach to this economic 
issue, the City is working on market enhancements, collection efficiencies, and participation rate 
improvements, as is indicated below. 


The 1992 SWMP had projected that the City would realize a net savings from recycling. As 
demonstrated in the 1995 SWMP Update, the City’s experience with implementation of the 
curbside recycling program has not yet realized net savings. Consequently, the key 
milestone modifications to the 1992 SWMP proposed by the City Administration, adopted 
by the City Council, and approved by the State DEC as part of the 1995 SWMP Update, 
were expressly designed to improve the cost-effectiveness and productivity of curbside 


' In response lo the solid waste managemeni crisis, the City proposed a series of waste to energy facilities be built in 
each of the bomoghs. Thera was considerable opposition to the siting of these incinerators and recycling was viewed 
as a means to reduce reliance on them. 


65 



181 


recycling collection. The agreement to close the Fresh Kills Landfill and to eliminate the 
proposed Brooklyn Navy Yard waste-to-energy facility as an alternative, thnists recycling 
further to the forefront in the discussion of solid waste management options. The City must 
now focus on evaluating the cost-effectiveness of the curbside recycling program and 
determine how to improve its productivity. Also, the Task Force has recommended and the 
City has agreed to study the methodology it uses to assess recycling costs and waste 
prevention snd accordingly plan future recyc'-c" and 'vaste preventioi-. prog- - ms. 

42 Overview of Recycling Markets and Economic Development Opportunities 

Like all commodities, prices for recyclable materials are sensitive to supply and demand 
conditions and flucmau: significantly over time. These fluctuations follow the general 
conditions of the State and national economy, where demand for material changes in relation 
to its overall strength and resultant demand for finished and semi-finished products. 
Recydables’ pricing also ikpends on overseas economic conditions as foreign countries 
represent signiflcant sources of demand for several materials recovered and processed in the 
U.S. 


Price volatility is also a function of investments in production capacity. In the paper and 
plastics markets, it is not uncommon for large amounts of capacity to be built in response to 
periods of strong demand. Once that capacity comes on-line however, it can have a 
significant impact on the direction of prices. In the case of plastics, recent capacity 
expansions in virgin resin production have depressed prices for both virgin and recycled 
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resins, as the supply of these materials has increased faster than demand. By contrast, most 
of the current capacity expansions in the paper industry will depend on recovered paper 
feedstocks. In this case, demand for recovered paper may outpace supply, pushing prices 
upward. In either case, markets tend to rind an equilibrium where changes in supply and 
demand closely track one another. Even equilibrium is temporary, as this cycle tends to 
repeat itself. 

Despite the fluctuations of recyclable commodity pricing, a growing demand exists for 
recovered material by the paper industry as well as by new companies. These companies 
make new products from recycled materials such as glass aggregate, stamped and molded 
rubber products, landscaping materials made from various organic streams, and plastic 
lumber. The growing reliance of U.S. and New York State manufacMrers on recyclable 
materials represents a steady, diverse, and dependable marketplace for these materials. This 
is expected to continue as more communities adopt mandatory recycling laws, increase 
resident participation rates, and manufacture’s substimte virgin materials with ones of lower 
cost. 

The best way to obtain strong market prices for recyclables is to keep their quality high. 
This is achieved through educating the public and by gradual improvements in processing. 

4.4 Estimating the Economic Development Impacts of Increased Recycling 

Seizing recycling economic development opportunities requires actions that will capture the 
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The economic development opportunity of recycling lies in developing the local industrial 
capacity to convert collected materials into more valuable products. This is likely to involve 
the development or attraction of new enterprises to the region. But in locales with 
established manufacturing bases, it will also involve convincing individual companies to 
substitute locally produced recyclable materials for the virgin feedstocks they purchase from 
outside the region. 

To better understand the specific post-Fresh Kills economic development potential of 
recycling in the New York City area, the Task Force, through EDC, issued a RFEI in early 
October soliciting from the recycling industry proposals regarding the infrastructure, 
financial needs and institutional arrangements necessary to create an environment conducive 
to manufacturing of recycled materials in New York City. It was largely due to the decision 
to release this RFEI that the Task Force requested an extension of the October 1, 1996 
deadline. The Report today is a much more definitive document as a result of the additional 
time spent researching the issues. The responses to the RFEI resulted in a number of 
proposals involving the expansion of existing MRFs and/or creation of new recycling 
industrial parks along waterfront property with access to rail and barge. Some respondents 
included plans to perform intermediary, and even final, processing, whereby the recycled (or 
recovered) material would be converted to a finished product. In addition, a number of 
respondents proposed changes to DOS’s collection procedures for recyclables and MSW. 
Nonetheless, several of these submissions complement recycling collection pilot projects 
recommended by the Task Force. The responses to this RFEI were due November 12, 1996. 
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A study done by Roy F. Weston, Inc. for The Northeast Recycling Council shows that 
62,500 people are employed in recyclabies processing and manufacturing in New England, 
New York, and New Jersey. Twenty-nine percent of those jobs were in processing and 71 
percent were in manufacmring. Over $4.2 billion of value is added to recyclabies in the 
region through processing and manufacmring. A key finding of the smdy was that New 
Ycrl: State has the largest number of recycling employees, with about 22,000, oi 35 percent 
of the regional total. 

The increasing marketability of recyclabies described above and overall tonnages available 
within New York City has led to two breakthrough proposals which may nearly double 
recycling revenues and jobs. Pratt Industries, the parent company to Visy Paper, encouraged 
both by local and State economic development agencies, and by the first State brownfields 
clean up agreement in New York City, is currently building a 100 percent recycled liner 
board mOl on Staten Island which will create 628 new jobs, $2.6 million in annual City tax 
revenues, and $107 million in total direct and indirect economic activity. Similar results are 
anticipated from the Bronx Community Paper Company’s recycled paper mill planned for 
the South Bronx. 

While these two projects illustrate the enormous impact that can be derived from a few 
large-scale recycling-based manufacturing projects, much of the actual and potential 
investment in recycling-based enterprise takes place at a much smaller scale. Again, most of 
the 154 recycling companies currently operadng in the City are small to medium-sized 
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businesses. Small business operations built around materials recovery offer tremendous 
opportunities for increased entrepreneurial activity, job growth, and disposal cost savings to 
businesses. 

Further market development may mean thousands of additional jobs over the next five to ten 
years. In 1994, the Institute for Local Self-Reliance (ILSR) developed an estimate of the 
potential economic development impact (jobs and revenues) of a scrap-based r.ia.nufart jring 
industry that could be sustained by a city of one million residents. At a 25 percent recovery 
rate (less than the national average). New York City could sustain a scrap-based 
manufaemring sector roughly three times the one estimated by ILSR. Using the ILSR 
model, the City could sustain 90 manufacturing operations that would employ 5,940 
individuals and generate about $2,261 billion in gross aimual revenues. Currently, the City 
is at approximately ten percent of its capacity to host scrap-based manufacturing operations 
(about ten plants, not including Visy Paper or Bronx Community Paper Company). 

Economic and social benefits exist to many of these enterprises. An example of a start-up 
enterprise founded on the principles of sustainable development, job training for the 
unemployed and waste reduction is Big City Forest Big City Forest is a local development 
corporation in the South Bronx that reclaims wood from pallets generated by businesses city 
wide. In addition to its core business, the company operates a training program on behalf of 
the City, providing public assistance recipients with training on how to reclaim waste wood 
and how to operate traditional wood-working equipment. To date. Big City Forest has 
effectively trained and placed 100 employees in local wood shops throughout the Ci^ 
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4^ Restructuring the Recycling Program 

However, if the City’s recycling program is to be cost-effective, it must be restrucmred. 
Therefore, while it can be argued that the City’s solid waste stream contains tons of materials 
which are theoretically recyclable, it must be demonstrated that such materials are economically 
(and therefore practically) recyclable in order to provide a sound basis for the formulation of 
recycling rolici's and picgrams, particularly those funded wiili scarce public dollars. Finally, 
aggressive market development must be seen as central to the program’s success. 

4.5.1 Metal, Glass, and Plastic 

The economic analysis undertaken as part of the 1995 SWMP Update (see pages 3-30 and 3 - 
31) demonstrated that the City’s curbside MGP recycling program does not meet the State 
definition of economic markets. Specifically, the curbside MGP recycling program results in 
high incremental costs to the City. Even with significant increases in market prices for these 
materials, the City must undertake a more detailed evaluation of the curbside recycling program 
strategies to determine which program changes could be implemented to make MGP collection 
more cost-effective. Approximately two-thirds of the materials presently processed, primarily 
broken mixed glass, has no market value. While mixed glass adds significandy to the volume of 
tonnage collected, its lack of value adds significantly to the program’s costs. The high 
incremental costs of the commingled MGP collection program reflect the low productivity of 
MGP collection routes, high processing costs, and the lower net value realized from the sale of 
the material. 





187 


Considerable discussion within the Task Force centered on the issue of glass recycling and the 
inherent problems it presents. Several other major cities around the country have eliminated 
glass from their recycling program for many of the same reasons that New York City finds this 
material troublesome. Aside from the varied colors of glass and the necessity to color sort, and a 
labor-intensive processing activity, given the manner in which New York City collects its MGP, 
breakage is inevitable and further contamination from inadequately rinsed containers reduces the 
value of glass. Several initiatives presently underway at DOS are seeking to reduce the costs of 
recycling glass by developing the technology that will enable glass to be processed into usable 
materials. DOS has been actively investigating new technologies for reusing glass as a means to 
increase the value it collects. One of the most promising initiatives is a project at Columbia 
University, sponsored by New York State Energy Research and Development Authority. The 
Columbia project is exploring the use of crushed glass in concrete and other building materials. 


Despite the inherent difficulties in the recycling of glass products, the Task Force is optimistic 
that some value-added uses may be developed. However, should the technologies in 
development prove unsuccessful, alternate decisions may be necessary. Therefore, to facilitate 
further-decision making relative to the collection of MGP, DOS should provide a complete 
analysis of the MGP composition in the recycling waste stream, including percentages of the 
individual materials. With this information EDC, together with the Empire State Development 
Corporation, should conduct a complete market analysis - both short and long term ~ to include 
the collection, processing, and residue costs affiliated with each commodity to include textiles as 
discussed later in this chapter. The City has agreed to conduct these analyses. 
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In cooperation with these economic development initiatives, DOS must reevaluate and seek to 
improve the cost-effectiveness of the commingled MGP collection program, including 
reevaluating collection methods, consideration of further source separation, or the development 
of technologies and markets. 


In September 1996, DOS implemented alternate week recycling in all areas other than the most 
densely-populated districts in Manhattan, Brooklyn, and the Bronx. All of Staten Island, and 
some districts in Queens, have been on an alternate week schedule since 1991, with the 
remainder of Queens going on that schedule in September 1993. Although some assen that the 
change to alternate week recycling collection would hurt the recycling program, experience to 
date shows that this has not been the case. The City has made recycling collection more 
productive and therefore more economically prudent. Despite the switch to alternate week 
collection, recycling productivity nonetheless increased 20 percent in September and October, 
compared to the same period one year earlier, when more frequent pick ups were made. 

Although this is limited data, the tonnage numbers thus far have not declined in comparison to 
the 1995 numbers, but have, in fact, increased. The Task Force members have thus reserved 
further comment on the change in collection frequency until such time as a more complete period 
for review has occurred to determine whether this positive trend continues. 
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RECYCLING COMPARISONS 


October 1995 October 1996 

(weekly collection) (alternate week collection) 

Tons per recycling truck 4.9 6.1 

Total recycling tons collected 31319 34344 

On the coUecticp side, DOS has concurred with the Task Force that retesting two-bin cc'itctiou 
trucks is warranted. Thirty two-bin collection trucks have been purchased and the first to arrive 
has been assigned to Queens. As the other trucks arrive in the next few weeks, each will be 
added to a designated route and the overall efficiencies will be measured over a six month pilot. 
The field test of these newly designed two-bin trucks will include the effect on collection costs 
and the identification of communities in which these vehicles are most effective. The pilot will 
assess how two-bin truck maintenance costs compare to those of conventional collection trucks 
and assess capital costs, life-cycle and out-of-service rates. DOS will report on the findings of 
the pUot, to include recommendations for implementation to appropriate routes by July 1997. If 
the pilot works as expected, two-bin trucks will be purchased routinely to replace retired tmeks. 


The current productivity agreement between DOS and its employees demonstrates a commitment 
to enhance collection efficiencies. The agreement requires waste collection trucks to meet a 
citywide average of 10.1 tons per truckshift. The City’s Financial Plan reflects an increase to 
1 1.3 tons per truckshift. The citywide average is a compilation of the tonnage targets for each 
individual route. In Manhattan, where stops are closer together and the amount of waste at each 
stop greater, truckshift targets are therefore higher, while in less dense areas like Staten Island 
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these targets may be lower. The targets are also adjusted to reflect the levels of waste that are put 
out for collection on second and third collection days. 

4.5.2 Mixed Paper 

Unlike MGP, a significant percentage of mixed paper is now believed to be marketable. The 
mixed paper potentially recyclable by households represents an estimated 9.5 percent of the 
residential wasiestream. The fluctuating price of recycled paper over the past several years 
demonstrated the potential value but also the volatility of this commodity in the world-wide 
marketplace. With the construction of the $250 million Visy Paper waste-paper recycling plant 
on Staten Island underway, the City attracted not only a major economic development project, 
but a guaranteed local market for a large percentage of the curbside collection's recycled paper. 
The terms of the agreement between trie City and Visy Paper established a long-term contractual 
relationship, which replaces market volatility with market stability for both parties. 


The first phase of the mixed paper collection program instituted in Fiscal 1996 as a pilot on 
Staten Island, in the Bronx, and in Community Board #6 in Brooklyn, demonstrated positive 
results. The pilot, consisting of the addition of bulk metal and mixed paper to the curbside 
recycling program in these areas, yielded extremely positive results: a 20 percent overall increase 
in paper tonnage, and a 30 percent overall increase in metal tonnage, in addition to providing 
DOS with a better understanding of the operational and fiscal impacts of adding those materials 
Citywide. While officially terminated with the Fiscal 1997 budget (July 1996), residents of 
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Staten Island and the Bronx largely continued to separate mixed paper properly, and DOS 
continued to collect it as part of the curbside program in these communities. 


Due to the Visy Paper project and other EDC initiatives currently in formative stages, continued 
curbside collection of recycled paper makes programmatic and economic sense. Furthermore, 
expansion of the paper program to include Citywide mixed paper collection would likely result in 
long-term cost savings to the City and will increase overall diversion rates. Thus, at the 
recommendation of the Task Force, the City Administration has agreed to restore funding for 
mixed paper and bulk metal collection in Staten Island and the Bronx and to expand the 
collection of these materials to Manhattan effective March 1, 1997. Because the mixed paper 
collected in these boroughs is deliverable by contract to the Visy Paper plant scheduled to come 
on-line in March 1997, the expansion of mixed paper in this manner is economically sound. If 
the tonnage diverted in these three boroughs meets expectations, mixed paper and bulk metal 
collection will be added in Brooklyn and Queens by the end of 1997. While the expansion of 
mixed paper and bulk metal in Staten Island and the Bronx resulted in 20 percent and 30 percent 
increases in the collected materials respectively, it is anticipated that these numbers could be 
even mote significant, particularly for the Manhattan paper stream. The Task Force is 
encouraged that its work has contributed to the City’s decision to restore mixed paper and bulk 
metal to the recycling program, and views this as an early indication of the City’s willingness to 
respond aggressively to waste management programs that demonstrate an economic return. 
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4.S.3 Tonnage Goals 

As noted above, the City is required to recycle by State law. The amount to be recycled - the 
tonnage targets - is acmally mandated by Local Law 19 of 1989. To that end, to maximize 
collection rates, the City has designated a broad array of recyclables for collection, including 
relatively low value commodities such as green and brown glass. The existence of the state 
Bottle Law’ combined with exceptionally well developed scavenging operations has left the 
City’s recycling program without much of the highest valued commodity, aluminum cans. It is a 
fact that in New York City, aluminum represents less than one percent of MGP collections, while 
in non-bottle bill areas aluminum cans can be four to five percent of the collections. More than 
50 percent of the MGP materials collected by the City is mixed color glass. At this point, there is 
no positive market value for mixed colored glass, although the studies discussed above may 
change this. 


With three years of recycling experience to consider, and the financial analysis of the program 
demonstrating that recycling is not cost neutral, recycling must be retooled. One manner of 
reengineering this program is to read the tonnage mandates in the context of the economics of 
recycling rather than just the collection rate. However, as economic markets are developed or 
further strengthened, the City should promote the increased diversion of those specific materials, 
not only Citywide, but on a coIlection-district-by-coUection-district basis. Furthermore, 


’ the NYS Bottle Law requires that a consumer pay a five cent deposit at the point of purchase that is refunded when 
the bottle and/or can is redeemed at an authorized bottle redemption poinL Many redeemable bottles and cans diA 
are placed in the recycling containers or general waste are removed by scavengers seeking the deposit. 
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increased opportunities for participating in recycling efforts should be considered beyond 
household or curbside recycling. 


Therefore, in addition to changes in the City’s residential and curbside recycling program, the 
Task Force reviewed recycling opportunities in public spaces citywide. If recycling activities 
were promoted in City parks, not only would these program components assist in diverting 
additional materials, but they would also provide a significant public relations, education, and 
advertising opportunity for the recycling program, and potentially for local merchants. Key 
aspects of such a program would include: 

• initiate more visible promotions; 

• use larger and more attractive containers at increased locations throughout the City’s parks, 
and later at other public spaces; 

• design the containers to both promote the program and provide advertising space for local 
"sponsor” merchants. 

The Gty is already developing a “streetscape protocol” whereby advertising on approved street 
furnishings (i.e., kiosks, newspaper stands, bus shelters) will be permitted. Recycling bins could 
be added to this program. 


As review of the literamre demonstrates, notwithstanding the program in public places, the City 
is relatively unique in providing recycling services to 100 percent of the households. Most cities, 
large and small, restrict recycling to single family dwellings or at most to those of four dwelling 
units or less. Sixty-four percent of the City’s housing stock is in buildings with more than four 
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dwelling units. In some large cities, all waste collection - general waste and recycling - for 
multi-unit dwellings is handled by the commeicial haulers rather than the municipality. 

4S.4 Additional Materials 

Textiles 

During the considerable discussions on the issue of recycling in a post-Fresh Kills era, one aspect 
of a restrucmred program was the inclusion of materials which exist in the waste stream but are 
not presently recycled. One such material is textiles. Textiles comprise approximately five 
percent of the residential waste stream and two percent of the institutional waste stream in New 
York City. The collection of this material posed concern for DOS, which naturally must 
maximize collection productivity for materials requiring special handling, such as textiles. The 
recycled value of textiles is enhanced when they arrive in a dry, uncontaminated condition. This 
is difficult to achieve if textiles were collected with MGP, or although less problematic, mixed 
paper. Thus, the Task Force suggested that while adding this material to the curbside program 
should be reviewed, it is possible that in lieu of curbside collection, some number of collections 
annually could be developed with the acmal collection being a drop-off site, private collection 
service, or some variation on this theme. The City has indicated its willingness to review the 
addition of textiles to the recycling program. 

Yard Waste 

In addition to the waste prevention proposal to ban grass clippings from the waste stream, the 
Task Force considered the possibility of increasing composting of leaves and yard waste in 
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boroughs beyond Staten Island as appropriate. This may mean that cenain DOS districts do not 
receive this service, as the volume of material does not warrant such collection. One suggestion 
for underwriting the cost of this program would be to use the resulting compost to improve the 
Parks Department’s ballfields, and increase the permit fees accordingly. As with textiles, the 
City has agreed to review the expansion of the yard waste and leaf composting program during 
1997. 


Bulk Metals/Aseptic and Polycoated Paper Containers 

Along with the restoration and expansion of mixed paper collection, the collection of bulk metal 
will be restored and expanded. Much discussion in the Task Force centered on these materials, 
and it is pleased to learn that the City has already agreed to implement this recommendation. In 
addition, it should be noted that in order to maximize the efficiency of both the collection and 
outreach efforts associated with the mixed paper and bulk metal pilot project, DOS had elected to 
include aseptic and polycoated paper containers (primarily juice boxes and milk cartons) in the 
expanded mixed paper and bulk metal program. 

4.5.5 Increasing Public Participation and Recyclabie Diversion Rates 


The 14 percent rate for diversion of recyclables from residential waste needs to go up to assure 
maximal marketing of recyclables, and the greatest feasible reduction in waste disposal needs. 
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However, as the diversion rate has become static, the City needs to look in new directions for 
enhancements. 


First, the data shows variations in participation rates at all levels on the socio-economic scale. 

The 1995 SWMP Update noted the relationship between average diversion rates and housing 
density and income level in the City’s 59 collection districts. Evidence shows that districts on 
the lower end of the income scale have lower than average diversion rates, particularly in areas of 
high housing density. Curbside collection in these districts is inefficient and costly due to the 
low diversion rates. DOS has agreed to pilot supplemental municipal solid waste processing, 
based on the outcome of the review, to determine (1) the percentage recovery of total recyclabies 
in the waste stream, (2) the operational costs compared with conventional source-separated 
collection and processing, and (3) the marketability of recovered products. 


In addition, the diversion rates at the middle and high income levels vary significantly in the 
levels of compliance. The curbside program’s diversion rates for Fiscal 1995 varied across the 
City’s collection districts in a range from 4.5 percent to 24.4 percent, for an overall average of 
13.8 percent. In the middle income level, $25,000 - $34,000, representing 31.5 percent of the 
total population, the diversion rates range from a low of 9.3 percent to a high of 20 percent, for 
an average of 13.7 percent. In the high income level, more than $34,000, representing 37.2 
percent of the total population, the diversion rates are a low of 10.8 percent to a high of 25 
percent, for an average of 18.5 percent. More uniform levels of diversion would stabilize the 
collection costs as well as reduce the overall reliance on exportation. 


82 



197 


Considerable effort and time was expended by the Task Force membership on grappling with the 
myriad of issues that affect recycling participation. There did not appear to be any one 
explanation for the variation in participation rates across the City. Several suggestions were 
made for demonstration projects that might increase participation in targeted areas. However, in 
addition to the potential to pilot mixed-waste processing, the Task Force concluded that 
additional information and a better understanding of the factors affecting participation was 
needed before additional pilots could be designed or implemented. The Task Force members 
recommended and the City has agreed that a consultant should be retained to examine the 
variables that affect participation rates, and to analyze what specific plans might be implemented 
to increase diversion by district. Discussion among Task Force membership suggested that such 
efforts as targeted education, stepped-up enforcement, implementation of a youth-services 
recycling job corps or assistance from not-for-profit environmental organizations, or revisions to 
the collection system might be effective. 


To date, the City has expended considerable outreach and education resources in support of 
implementing the Citywide recycling program. During the implementation phase, the City spent 
an average of S5 million per year on recycling-related public education, culminating in the $7 
million expended in Fiscal 1994, to bring the entire City on to the program. The Task Force 
understands that this substantial public education effort, far in excess of any attempt by other 
municipalities, was a primary factor in DOS achieving a citywide diversion rate of approximately 
14 percent — a diversion rate that has remained remarkably consistent over time. Understanding 
that the level of annual spending set aside for public education during the implementation period 
of the program cannot be sustained at those same levels, the Task Force recognizes the 
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importance of maintaining and building upon the public education ground already achieved - as 
rcOected in the 14 percent diversion rate - by the City’s earlier efforts. Future public education 
outreach efforts will be less comprehensive in scope, but mote carehilly targeted, to reach 
communities and focus messages on areas where problems in participation have been identified. 
It is the expectation of the Task Force that the consultant services referred to above will aid in 
this effort. 


Thus, while it was strongly maintained by members of the Task Force that an aggressive outreach 
and education program on recycling must be sustained, we need to better understand the 
variables affecting diversion rates and the solutions that exist. It is hoped that a consultant will 
be able to clarify and quantify some of these questions, to enable fumre education and outreach 
efforts to be more effective. Therefore, the Task Force has recommended and the City has agreed 
to hire a consultant to perform this comprehensive study, with results to be provided by the end 
of 1997. 


The need for education, information, and clarity of purpose notwithstanding, the City needs to 
rely on the analytical smdies and demonstration projects identified in this section, coupled with 
the experience to date, to develop a recycling program that is both efficient and cost-effective. 
Therefore, the Task Force concluded that before a definitive program is agreed upon to enhance 
recycling participation and diversion rales, all relevant information from the aforementioned 
studies and pilots, including a thorough cost cottqpatison of post-closure disposal costs, must be 
assembled and considered. 
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Within the context of such a comprehensive review, the issue of appropriate incentives for 
enhanced participation, as well as recommendations for privatization and enhanced enforcement 
initiatives, should be explored. The Task Force strongly urges that this review be conducted in 
partnership with DOS, the Office of Management and Budget (0MB), and EDC, but that some 
organizations external to these agencies, such as the Task Force, play a coordinating role. Once 
this icvic’.v is completed, a Final Rej ort on recycling issued by tlie City, with cost estimates and 
funding mechanisms, should be promulgated by December 31,1 997, or early 1 998, as necessary. 
This report should be used to produce a modification to the City’s SWMP. 


4^.6 Solid Waste Management Plan 

The City's SWMP provides that the majority of residential waste which cannot be recycled or 
composted will be sent to Fresh Kills through the year 2002, and into the foreseeable future. With 
the closure of Fresh Kills, these waste management pratrtices, and the SWMP, will change. 
Pursuant to 6 NYCRR 360-15. 11(b), a municipality must modify its SWMP if there is: 

(1) a significant change in the method of managing all or any significant portion of 
the solid waste generated in the municipality or plaruiing unit; 

(2) a significant change in the management or administration of the municipality’ or 
platming unit; or 

(3) a change of mote than one year to any significant component of the SWMP 
implementation schedule. 
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As the City now intends to dispose of the majority of its residential waste stream differently than it 
had projected (i.e., it will completely cease sending waste to Fresh Kills after 2001), the City will be 
requited to modify its SWMP. Modifications to the SWMP ate subject to both City Council and 
DEC ^proval. (The City has previously modified its SWMP in 1995 to reflect changes in its 
policies regarding incineration and recycling.) A proposed modified SWMP should be submitted 
by March 1998, based on the initiatives proposed in this Report. Finally, the City’s plans for 
recyclir^ should take 'nto account the proposal" r'.'-'e by the Borough Presidents ar''^ the Citj' 
Council during the planning process outhned in Chapter IV. 

4.6 RECYCLING RECOMMENDATIONS 


• The Task Force has recommended and the City has agreed to further analyze 
the responses to the RFEI on recycling, with the expectation that the City’s 
Economic Development Corporation and the Empire State Development 
Corporation will provide some level of assistance to manufacturing companies 
using recycled materials willing to locate in or near the City, as the City has 
already done with Pratt IndustriesA^isy Paper on Staten Island (Implement 
immediately). 

• The T.;sk Force has recommended and the City has agreed to restore funding 
for mixed paper and bulk metal to Staten Island and the Bronx and to expand 
such collection to Manhattan by March 1, 1997. (To be implemented in three 
boroughs in March 1997, and if working as expected, expanded to Queens and 
Brooklyn for implementation by the end of 1997.) 

• The Task Force has recommended and the City has agreed to retest the two-bin 
collection trucks for metal, glass, and plastic and paper. (Implemented in 
November 1996 as a pilot, if it works as expected it will be expanded to the 
appropriate recycling routes by the end of 1997.) 

• The Task Force has recommended and the City has agreed to issue an RFP for 
a comprehensive consultant study on recycling participation rates citywide to 
include recommendations for means to enhance diversion.(lmplement 
immediately^ 
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• The Task Force has recommended and the City has agreed to continue to 
monitor participation rates attributable to alternate week recycling collection, 
and determine conclusively whether that change has had an adverse effect on 
levels of recycling. (Implement immediately.) 

• The Task Force has recommended and the City has agreed to expand recycling 
opportunities in public places, particularly parks, and possibly pilot advertising 
on the containers as a cost offset. (Implement in near term, if a structured study 
produces anticipated results.) 

• The Task Force has recommended and the City has agreed to pUot 
supplemental municipal solid waste processing in targeted districts. (Implement 
in the near term.) 

• The Task Force has recommended and the City has agreed to review the 
possibilities of adding textiles to the recycling program and expanding yard 
waste composting citywide as appropriate. (Conduct additional review and 
analysis.) 

• The Task Force has recommended and the City has agreed to study the 
advisability of instituting a quantity-based user fee to increase recycling 
participation rates as well as encourage waste reduction. (Conduct additional 
review and analysis.) 

• The Task Force has recommended and the City has agreed to study the 
methodology it uses to assess recycling and waste prevention costs, and to plan 
ftiture recycling and waste prevention programs based on that study. 

• The Task Force has recommended and the City has agreed to develop a Final 
Plan for recycling, to include cost estimates and funding mechanisms, based on 
studies and pilot projects undertaken as a result of this Report, to be issued by 
March 1998, or earlier as necessary, and to revise the City’s Solid Waste 
Management Plan accordingly. 

• In accordance with the passage of the Oean Water/Clean Air Bond Act of 1996, 
the City will develop proposals for accessing the $25 million set aside for New 
York City recycling infrastructure needs. 
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5.0. MANAGEMENT OF UNRECYCLED WASTE 

5.1 Overview 

While waste reduction and recycling are discussed above as preferred management options, they 
will only lessen the need for future disposal capacity, not eliminate that need, when Fresh Kills 
closes. 

In general, three different disposal options exist for municipal solid waste. Two of these involve 
incineration of waste to produce energy, through (1) a dedicated waste-to-energy (WTE) facility, 
where steam is produced from the incinerated waste, and (2) a facility where waste is used as a 
supplemental fuel in a coal-burning power plant The third disposal option is landfilling. 

It is necessary to plan for the possible exportation of all residentially-generated waste (13,000 
tons per day) out of the City, in order to ensure that the selected in&astructure will be adequate to 
fully meet the disposal needs. To the extent that actual waste reduction and recycling initiatives 
decrease the disposable waste, the reliance on disposal will similarly dimmish. However, it 
should be noted that even with substantial gains through waste reduction and recycling efforts, a 
significant amount of waste will be exported out of the City for disposal. 

In this Report, exportation is considered to be the disposal of waste outside the City of New York 
under transport contracts with the private-sector waste industry. The destinations will be either 
public or private landfills, incinerators and/or waste-to-energy facilities. Sufficient current 
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capacity exists to manage the closure of Fresh Kills Landfill. All disposal facilities receiving 
waste exported from the City will be required to document that appropriate permits are in place. 
As welL all operattMS of these facilities will be required to have Host Community Agreements. 

A Host Community Agreement is a formal, binding agreement between a waste management 
^ility owneifoperaior and the jurisdiction in which it is located that provides for the operation 
of the panicrlar fc'iliq.' IT- existe-rr ? Host Community Agreeme.-.: is an importai.t and 
necessary component of any exportation contracts. Host Community Agreements provide some 
form of benefit to the community from the operator of the facility. Such benefits could take a 
variety of forms, including dedication of a portion of each facility to the community, or an 
agreement to fond infrastructure improvements or other public works. 

In addition, it is important that the approach to exportation and the necessary contracts for the 
handling of this waste reflect both the environmental and economic concerns of the City 
Administration, the affected communities within New York City, and the communities where the 
waste mci^agement facilities are located. To that end, the Task Force has explored a number of 
options that promote waste transport in a manner which is fiscally sound and acceptable to the 
local communities. Furthermore, based upoi the research of the Task Force, the final waste 
management plan will likely be a hybrid waste management system rather than one that is simply 
consistent across borough lines. 
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5^ Management Options Considered 

The Task Force considered the following disposal options: 

• Retrofitting the Fresh Kills Landfill to serve as a citywide marine transfer station. 

• A single island-based transfer station that would serve as the point at which all the City’s 
residential waste would be processed for shipment to an end destination. 

• A single land-based transfer station sited on the waterfront which will accept barges from the 
marine transfer stations for processing the waste into trucks and rail cars that will be shipped 
to disposal facilities. 

• Exporting waste from existing marine transfer stations. 

• Borough-based transfer stations intended to allow each borough to become self-determinative 
in the disposal of residential waste generated in that borough. 

Each of these options is further discussed in the following pages. It is important to note that 
Task Force members were not unanimous about which of these options or variations upon these 
options should be ultimately selected. Each of the options has both its strong points and points 
that may generate concern. 

5-2.7 Island-Based Transfer Station 

At the outset, the Task Force examined the single island-based transfer station option to handle 
the 13,000 tons per day of residential waste generated in the City. If an island-based location 
could be identified, then the current collection and marine transfer system could continue largely 
unaffected, as the barges would be floated to this facility for off-loading. The waste could then 
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be compacted into containen:, and floated to a rail head or intermodai facility for transport to 
final disposal sites. 

The Task Force members, under the leadership of the Department of City Planning (DCP) and 
DOS, conducted an in-depth analysis of the various islands (See Appendix B) that exist in New 
York City waters. The appended chart indicates the islands that were reviewed, including the 
size, current "ses, cnvironn-'ntal conce; -'s, ownership issue: , ant' the final evj each. It 
was apparent fairly early in the process that a single island-based facility would not be a viable 
alternative. It was, therefore, abandoned by the Task Force. This decision was based on 
numerous factors including the environmental sensitivity of many of the islands, the small size of 
othen (at least 50 acres of usable land was needed), incompatibility with current uses, location in 
channels with severe currents, and finally, the prohibitive capital costs of the necessary waste 
management infrastructure and the resultant additional expense budget costs associated with an 
island-based operation. 

The focus then shifted to a land-based waste management system with a strong interest in reusing 
existing marine transfer stations. With the elimination of the island-based transfer station, the 
issue of community impact became a more significant consideration for the Task Force. As such, 
the ability to continue to use the existing marine transfer station system was of paramount 
interest to the Task Force. 
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S.2,2 Marine-Transfer Station 

The marine transfer station system involves eight waterfront transfer stations in which DOS 
collection trucks dump into a barge at the end of each shift. Each barge holds about 670 tons of 
waste, or the equivalent of 60 or 70 collection trucks. The marine transfer stations are located in 
each of the boroughs with the exception of Staten Island, where collection trucks unload directly 
at the Fresh Kills Landfill. The system of marine transfer s’ations has existed fo: many years and 
represents an opportunity to avoid the need for siting additional transfer stations. Each transfer 
station handles the waste from a clearly delineated wasteshed, and the system allows for backup 
when one station is off-line for repairs or routine maintenance. Thus, there is compelling reason 
to preserve this system. 

However, few potential end destinations are on waterfront property and City barges, as 
constructed, are intended for in-harbor transport only. As a result, it was apparent that reliance 
on the marine transfer system was conditioned on the private vendors being able to accept waste 
in this manner, then process it at some other location for transport to disposal facilities. To 
determine the private sector’s interest in the use of the existing system, as well as to explore 
other waste management options, DOS on behalf of the Task Force, issued a RFEI for concepnial 
plans defining recycling, disposal and/or other type of services’ for the current 13,0CX) tons per 
day of residential waste. The RFEI was released on August 1, 1996, and generated a wide array 
of responses, with varying levels of specificity. The majority of more detailed proposals outlined 
either truck to landfill, truck to rail, barge to rail, or barge to ocean-going barge transfer of a 
portion of New York City’s waste. Many of the respondents suggested various combinations of 
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these approaches, with either modifications to their existing stations, the City’s marine transfer 
system, or the siting and construction of entirely new facilities. While the majority of the 
companies proposed to handle only the City’s waste, some suggested facilities which would 
conduct different types of mixed waste processing would require changes to DOS’s collection 
system. Respondents also identified both in-state and out-of-state end destinations for the waste, 
indicating that landfill or waste-to-energy capacity was currently available or could be made 
avaihble as needed. 

The responses to the RFEI should enable DOS to utilize the information received in the 32 
responses to develop a series of RFPs that may in fact result in actual contracts for the disposal of 
the City’s residential waste. 

While the City will continue to explore the proposals submitted in response to the RFEI, 
particularly those that are borough specific, it will simultaneously develop a waste management 
plan taking into consideration known transfer capacity. 

5.2. J Fresh Kills as a Transfer Station 

The Task Force therefore continued to explore other options as discussed in this Report for the 
disposal of the City’s residential waste. It is important to note that the option of modifying the 
Fresh Kills Landfill inftastiucture to provide transfer station operations to accommodate more 
than Staten Island generated waste has similarly been withdrawn. It is the position of the Task 
Force that the Staten Island community has endured the Fresh Kills LandHll for far too long for 
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the City to now operate the facility as a city wide transfer point. Thus, the option of creating a 
single citywide Fresh Kills Landfill transfer facility was eliminated. 

5.2.4 Land-Based Waterfront Transfer Station 

The Task Force then looked at the potential to site a land-based waterfront transfer station that 
would have the capacity to accept the City’s barges enroute from the exi.-ting marine trmsfer 
stations. These barges would be unloaded on site and the waste-packed into containers for 
transport by rail, truck, and/or ocean-going barge to an end destination. The upland portion of 
the site would need to be at least 5C acres, preferably with rail access. A small number of such 
sites exist within the City. Although this is not the preferred option of the Task Force, with the 
‘right’ mix of host community benefits this option might ultimately be successful. 

5.2.5 Borough-Based Planning 

Finally, the Task Force has explored the possibility that each borough could indeed become self- 
determinative in managing the residential waste that it produces. By virtue of this responsibility, 
the boroughs become significant players in waste reduction and recycling efforts as a means of 
off-setting the amount of waste to be disposed. The actual method(s) of waste management 
would likely vary by borough. The Task Force believes that this option represents a unique 
opportunity for input from the boroughs, and is deserving of further review within the citywide 
context of residential waste management 
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The Task Force was cognizant that the issues involving waste transfer stations, including the 
siting of new or the expansion of existing waste transfer stations, the reuse of the marine transfer 
stations independently or Mgether with land-based transfer stations, and the broader issues of 
enforcement and odor, are not easily addressed. The Task Force also acknowledges that 
commercial transfer stations are not located in all of the boroughs at this time. Task Force 
members are cognizant that there is litigation pending with regard to transfer-station-siting 
re<nil"ions. The Task Force b-^’’eves th".*. the '"harter-n.. Jated prL;-iple of ‘fai. share’ jhou.J 
be applied in decisions regarding the siting or expansion of transfer facilities. 

While the Task Force has not specifically addressed all of the myriad issues involving transfer 
stations — for cither existing or potentially new facilities — it urges that this matter be addressed 
in accordance with the recommendations in this section. To that end, the Task Force determined 
that any development of disposal needs as pan of the City’s waste management system should 
involve the direct input of the Borough Presidents and City Council through the Office of the 
Council Speaker. Therefore, on die issue of disposal, and to the extent that waste reduction and 
recycling initiatives impact the amount to be disposed, the Task Force concludeu that each 
Borough President, together with the City Council, should work with the Administration. Under 
the auspices of the Mayor’s Office of Operations, the Borough Presidents and the City Council 
should determine how each individual borough could best contribute to the management of solid 
waste, and how that approach would be integrated into the overall Citywide SWMP. 
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SJ Bronx Export 

It has been previously announced that DOS will be issuing a bid for the exportation of waste 
from the Bronx prior to the end of 1996. This exportation of waste will be initiated on July 1, 
1997. As a result, the amount of waste landfilled at Fresh Kills will decrease by approximately 
1,700 - 1,800 tons per day. To this number will be added the tonnage divened to the recycling 
str.'sam by the restoration and expansion. of the mixed paper and bulk metal program. It js likely 
that by the end of 1997 the tonnage amounts arriving at Fresh Kills will be under 1 1,000 tons per 
day. 


FRF..SH KILLS PHASE DOWN DURING 1997 

Tons per day currently going to Fresh Kills: 13,000 tpd 

Potential avoided tonnages: 

Bronx Export 1,700 — 1,800 tpd 

Increased Recycling* 350 — 700 tpd 

City Agency Waste 

Reduction 50 — 100 tpd 

Potential Total Diversion by late 1997: 2,100 — 2,600 tpd 

Tons per day going to Fresh Kills 1997: 10,400 — 10,900 tpd 

Thus, by the end of 1997, the City could achieve a 20 percent reduction in the amount of 
waste going to Fresh Kills each day. 


‘ Increased recycling will include the restoration of mixed paper and bulk metal collection to Staten Island and the 
Bronx and its expansion to Manhattan, along with the addition of the aseptic and polycoated materials to be collected 
with the metal, glass, and plasuc recyclables. It could also include expansion of such collections to Brooklyn and 
Queens by the end of 1997, 
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The purpose for moving aggressively with the exportation of waste from the Bronx is two-fold: 
(1) the Bronx marine transfer station is in need of significant structural repair and will need to be 
off-line for those repairs to occur, and (2) by exporting 1,700 - 1,800 tons per day, rather than 
shifting it to other marine transfer stations for shipment to Fresh Kills, the City not only gets 
exportation started, it also will be able to reduce a 'digging shift’ at Fresh Kills, as the Bronx 
waste is r--enlially an increment 'qual to he work -jmpleuJ ;.i an cij,ht-hour sliifi. 

However, the fact that the Bronx waste will be exported effective July 1, 1997 does not preclude 
the borough from exploring alternative waste management proposals. In order to preserve the 
opportunity for the borough to suggest alternate waste management practices. DOS will propose 
a three-year term in the export contractfs) that will enable sufficient time for restructuring the 
disposal options without affecting the closure of Fresh Kills. 

5.4 Planning Process and Timeline 

Given the complex timelines for the siting and regulatory processes associated with the different 
solid waste disposal options, it is necessaiy that borough-specific work be commenced 
immediately. Therefore, the Task Force suggests the borough-based working groups, which may 
include such groups as the Citywide Recycling Advisory Board (CRAB) or the borough Solid 
Waste Management Boards (SWABs), be convened by December 30, 1996, with the expectation 
that proposals for management of solid waste will be developed by April 30, 1997. 
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Once the borough proposals are received and the review of the plans completed, the City will 
develop and announce a disposal strategy and timetable for the diminution of waste flowing to 
Fresh Kills, a process that will have been started with the Bronx exportation, by December 3 1 , 
1997. The City will use the plans that it develops by December 31, 1997 to achieve the tonnage 
goals established in the chart on page 97. 

The City anticipate.s a gradual decrease in the amount of tons landfilled at Fre .ti Kills each yeci', 
rather than a flat line followed by a significant drop in the year 2001. Toward that end, the City 
has corrunitted to a timeline that diminishes the amount of waste going to Fresh Kills each year. 
Although a percentage of these diminishment goals will be achieved through expanded waste 
reduction and increased recycling efforts, the City will enter into requirements contracts to 
provide for disposal of the remaining waste which has not been reduced or recycled, in 
accordance with the chart on the next page: 
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PROPOSED MAXIMtJM SfflPMENTS TO FRESH KILLS 


Year Ending; 

1996 

1997 

1998 

2000 

2001 


Tons Per Dav: 

13.000 tpd 
10,900 tpd* 

8.500 tpd 

6.500 tpd 

4.000 tpd 

0 tpd 


As an indication of its commitment to closure, the City agrees that it will achieve a reduction to 
no more than 4,000 tons per day disposed at the Fresh Kills Landfill by December 3 1 , 2000. As 
stated previously, sufficient current incineration and landfill capacity exists in the region to 
manage the closure of the Fresh Kills Landfill.’ As also stated previously, any waste disposal 
facility receiving waste now going to Fresh Kills must have a host community agreement. 


According to the Task Force’s review, for short-distances, truck hauling may be the most 
economical method of transferring waste. This may change as the City redevelops some of its 
rail lines. At distances beyond 1,500 miles, barging becomes the most economical mode 
provided the disposal facility or the transporter has access to marine unloading facilities. Thus, 
agreeing upon a transfer/transport system requires consideration of the management options 


' This number could possibly be reduced to 10,500 tpd if the waste reduction and recycling initiatives implemented 
in 1997 achieve the maximum potential. 

* An alternate source of information and recommendations is the Sadat Repon commissioned by the Borough 
President. Summaries of this Report are available upon request from the Mayor's Office of Operations. 
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likely to be chosen. However, sufficient capacity and varied transport options currendy exist to 
minimize impacts on the inffastrucmre, community and environment. In summary, this suggests 
that the transfer strategies that are developed should be those that are most compatible with both 
the local community needs and those of the locations selected for disposal. Furthermore, both 
waste staging and shipment could be managed by either the City or a private operator. These are 
the primary issues that will need to be resolved by the Borough Presidents, the City Council, and 
the City Administrrtion. 

The potential tonnages per borough that would need to be disposed, assuming current waste 
management practices, are indicated in the following chart; 

Totmage Anticipated for Disposal in 2001:’ 

Manhattan 2,545 TPD 

Brooklyn 4,005 TPD 

The Bronx 1,760 TPD 

Queens 3,462 TPD 

Staten Island 1 ,490 TPD 

To the extent that a borough can be successful at reducing its waste and improving recycling 
diversion rates, the waste to be disposed of would decline. Through its work, the Task Force has 
realized that the development of a waste management plan to handle the disposal of waste from 
each borough must consider such variables as the viability of marine transfer station reuse, 

’ The numbers reOect cuneni leveU of landfitl disposal. They do not reflect any decreases affiliated with waste 
reduction or increases in recycling diversion. 
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existing private capacity, reasonable capacity level for new transfer stations, waste collection 
vehicle travel times, assurances that peak demand'® and back-up capacities are available, and 
availability of apjnopriately zoned land in assemblages of at least six acres and preferably eight 
to ten acres". Sufficient truck and rail access is preferred. The Task Force has collected much 
of this data and will make it available, along with the responses to the August 1,1996 RFEI, to 
the borough working gTOU|». 

Three of the five boroughs'^ presently have privately-owned putrescible solid waste transfer 
stations that have excess capacity, representing an opportunity to avoid the siting of a new city- 
owned facility should the borough working group include this as an option. The Task Force 
recommends that to the extent possible and appropriate, available permitted capacity should be 
used before new stations are sited. Also, if feasible, waste should be compacted and 
containerized to reduce the number of transfer vehicles needed. However, it is important to note 
that use of private transfer stations cannot be based solely on available permitted capacity, but 
should take into account die physical size and geographic location of die facility, and truck 
access and queuing conditions. To the extent that tuese variables are applied, the existing excess 
private capacity that is appropriate for contrict will be diminished from the available permitted 
csqiacity. 


TTk TPD aumbeis iodicalEd per boraugh m averages Ihat were derived using data colleeied during FV^S and 
that on cenain days and during certain peak seasons of the year the amounts of solid waste disposed may be as much 
as 30 percent hig^ or lower. 

" A facility of at least six acres is necessary to handle 1,000 tpd of solid waste allowing for onsite queuing of 
vehicles. At least ei^t to ten acres is necessary for a facility that would handle l.SOOtpd. 

” Staten Island and Manhattan do not cuirently have private putrescible sofid waste transfer stations. 
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Finally, the Task Force has explored the cost structures associated with solid waste management 
during the phasing out and post-closure of Fresh Kills. The City’s costs of solid waste 
management will likely increase significantly as a result of the closure plan. Therefore, it is the 
recommendation of the Task Force that the City hire a financial consultant to explore in-depth 
the financing options available to the City, including review of the City purchase of landfill or 
landfill capacity. 

Following six months of intensive work on the part of the Task Force members, the Report 
represents only the first major step in what will be essentially a five-year process. The Fresh 
Kills Landfill provided a resource which largely allowed an ‘out of sight, out of mind’ 
philosophy to accompany solid waste disposal in the City. With the closure of the Landfill, it is 
appropriate that each borough, and the City Council, be parmers with the Administration in 
determining the solid waste management options best suited to the individual borcugh. It is 
critical to note again that any borough management must be integrated into the City’s overall 
solid waste management framework. 

’The City as a whole is now experiencing dramatic positive changes in the waste industry with the 
recent establishment of the Trade Waste Commission. The efforts of this Commission in altering 
the way the catting industry does business in New York City have been effecting real reform, not 
only in reducing private collection costs, but also in the management and costs associated with 
transfer and transport of solid waste. Moreover, they have generated new competition in the 
New York City market, including the entry of several major national firms, that previously 
avoided this area. It is safe to say that the waste industry in New York City is an evolving 
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market, and it is timely that the borough working groups, together with the Administration, will 
seek to take advantage of this fluid system to develop those strategies that most effectively and 
economically manage the residential waste produced in this City. 


SS MANAGEMENT OF UNRECYCLED WASTE RECOMMENDATIONS 


• The* City -vil! begin its program .T borough-based cclij waste .;.anagen.ent in 
the borough of the Bronx by exporting the borough’s 1,700 - 1,800 tons per day 
effective July 1, 1997. 

• The Task Force has recommended and the City has established an annual plan 
for the phasing out of Fresh Kills beginning in 1997, based on the enhanced 
recycling and waste reduction efforts described above, as well as appropriate 
disposal options. The RFPs necessary to achieve this level of diminution will be 
crafted during 1997, and will reflect, to the extent practicable, the borough- 
based plans. 

• The Task Force has recommended and the City has agreed to establish 
borough-based working groups in cooperation with the Borough Presidents and 
the City Council to work with the Administration in developing plans for the 
management and disposal of the solid waste from each individual borough. The 
City agrees that the proposals developed should reflect, to the extent 
practicable, the potential for waste reduction and recycling enhancements, as 
outlined earlier, to decrease the amount of waste to be disposed. The proposals 
developed in connection with each borough should take into consideration the 
entire citywide solid waste management system and the City’s fiscal picture. 
These proposals should be submitted for review by April 30, 1997. 

• The City has agreed to develop and announce, based on the plans developed by 
each borough, an overall waste management strategy for the diminution of waste 
to Fresh Kills by December 31, 1997, or early 1998, as necessary. These plans, 
which will include waste reduction and recycling initiatives, will be used, to the 
extent practicable, to achieve the proposed annual tonnage goal reductions 
established by the City. 

• The Task Force has recommended and the City has agreed to review the first 
RFEI submissions and issue an RFP to retain a financial consultant to explore the 
potential for the City to acquire out-of-city landfill capacity and to develop 
alternative financing options for the City’s solid waste management system after 
the closure of Fresh Kills on December 31, 2001. 
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6.0. OPERATION, CLOSURE, AND POST-CLOSURE 

6.1 Introduction/Summary 

At the outset, it is necessary to state that this chapter was largely drafted prior to the time when 
the environmentalists were appointed to the Task Force, and therefore was not a product of the 
members of the Task Force. 

The Fresh Kills Landfill is located on the western shoreline of Staten Island, adjacent to the 
Arthur Kill. The Landfill consists of four separate landfill areas (called "sections'') that are 
contained within a total property area encompassing approximately 2,200 acres. Two of the four 
landfill sections (Sections 2/8 and 3/4) were closed in the early 1990's and no longer receive solid 
waste. The remaining two sections (Section 1/9 and 6/7) are currently used by DOS for disposal 
of New York City's waste. The Landfill is currently operated under a 1990 Order on Consent 
between DOS and the NYSDEC. 

Among other things, the Order on Consent has provided for the development by DOS of specific 
operational, investigative, mitigative, and closure tasks at the Landfill pursuant to a set schedule. 
Furthermote, as amended, it includes the requirement that DOS submit a complete Part 360 Solid 
■Waste Management Facility Permit Application by March 15, 1996, which was accomplished by 
that date. 
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In general, landfill activities can be segregated into three categories: operations (on-site waste 
transport, disposal, environmental monitoring, etc.), closure (emplacement of a landfill cover, 
vegetation, etc.), and post<losure (cover maintenance, continued environmental monitoring, 
etc.). The City is now in compliance with the operational and closure requirements prescribed by 
the 1990 Order on Consent. 

The cessatio'- of landfil! operations at the Landfill in tho course of the next five years will have a 
substantial impact on existing operation and closure plans for the operating sections. 
Procedurally, with the new date for landfill closure, the City and Slate have agreed that NYSDEC 
will suspend its review of the Fresh Kills Landfill Part 360 Permit Application. This will allow 
time for development of a mechanism for operation of the Landfill and ongoing closure work 
until December 31, 2001, as well as assure that closure and post-closure activities are performed 
in conformance with strict standards. 

An additional change is the need to revise the landfill grading plan in order that final grades at 
closure are sufficient to promote surface runoff and minimize iniiltration. Due to the immense 
area of the Landfill, changes in the placement of waste must be designed and implemented to 
insure that these grades are achieved by the anticipated landfill closure date. 
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Operation 

6.2.1 Interim Operating Authority 

With the agreement to cease operating the LandfUl on December 31, 2001, and the subsequent 
amendment of Section 27-0706 of the Environmental Conservation Law, a mechanism is 
necessary to ensure proper interim operation of the Landfill closure in accordance v/ith all 
applicable regulatory standards and post-closure monitoring for at least 30 years after 2002. 

A modification to the existing Order on Consent would obligate New York City to continue to 
follow all applicable regulations, and ensure compliance with closure provisions mandated in the 
Order on Consent. The Order on Consent provides a clearly laid-out method for its modification, 
including the opportunity for public comment This process has been effectively used five times 
since the Order was executed in 1990. 

Upon execution of the modification to the existing Order on Consent, the City of New York will 
officially withdraw its Part 360 Permit Application for the Fresh Kills Landfill. 
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6.2.2 Operational Requirements 

6.2.2. 1 Landfill Grading Plans 

The 2,200 acre Landfill complex (Figure 1) is divided into four sections: Section 1/9 covers an 
area of approximately 462 acres and was planned to rise to an elevation of 412 feet; Section 6/7 
covers an a'ea npproximat.ly 309 acres and was planned to use to an elevation of 259 icci. 
Section 3/4 and Section 2/8 have reached their final elevations and are closed for solid waste 
disposal. Section 3/4 has an area of 131 acres and a final elevation of 171 feet, and Section 2/8 
has an area of 147 acres and a final elevation of 151 feet. (Figure 1) 

Landfill Sequence of Fill Plans (fill progression plans) were developed by DOS under the Order 
on Consent, and are included as part of the Fresh Kills Landfill Permit Application. These plans 
provided direction on how to adjust the existing topography of the Landfill to meet slope and 
grading standards set forth in the Part 360 solid waste regulations; the sequence for the placement 
of waste to meet these requirements; and the final elevations of each of the landfill Sections. The 
fill progression plans (Figure 2) consist of six phases for Section 1/9 and four phases for Section 
6/7 and are structured such that, at the completion of any of the phases, the Landfill would meet 
regulatory standards for closure construction. 

To accommodate earlier closure of the Landfill, changes in the fill progression plans are 
necessary. These changes (Figure 3) would principally include termination of the latter phases of 
the fill progression plans. During the time leading up to December 31, 2001, the actual quantity 
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of waste sent to the Landfill will diminish to ensure that waste acceptance ceases by the 
mandated closure date. Due to this decrease in waste loads, additional adjustments will be made 
to the remaining phases of the fill progression plans to ensure appropriate grades when 
landfilling ceases. The most notable change, as a result of the 2001 mandated closure date for 
the Landfill, will be a significant reduction in the planned final heights of these sections - Section 
1/9 is likely to reach a height that is fully 150 feet less than originally planned, while Section 6/7 
is likely to rise an additional 30 feet above its current height in a limited portion. 

By developing a revised final grading plan based on the existing fill progression plans, only 
minor modifications will be needed to existing engineering plans for closure construction. More 
importantly, current plans for drainage and final cover construction can continue without 
protracted delays for major engineering and design changes. The Task Force recommends that 
DOS continue to conduct an annual review and adjustment, if necessary, on the Fill Progression 
and Grading Plans. 
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Figure 1: 
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Figure 2: 
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Figure 3: 
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6.2.2.2 Landfill Operations and Maintenance 

Typically, pursuant to Part 360 requirements, the Operations and Maintenance (O&M) Plan for a 
landfill describes all of the facility's pertinent methods of operation and related procedures and 
requirements such as landfill disposal methods, personnel requirements, machinery and 
equipment, and landfill operational controls. An O&M Plan for the Landfill was developed 
under the Order on Consent to provide detailed performance standards and procedure"' 

As the quantity of waste disposed at the Landfill diminishes over the next several years, staffing, 
equipment, and operational procedures will also change. In recognition of this fact, the O&M 
Plan includes a mechanism for accommodating and reporting such changes in landfill operations 
through the development of an annual update subject to NYSDEC review. Appended to the 
O&M Plan, the annual update sets forth the specific changes in staff and equipment levels and 
operational procedures made during the previous year, and demonstrates how specified 
performance standards are continuing to be met. The Task Force recommends that DOS 
continue to utilize the annual update mechanism to ensure that . ifficient manpower, equipment, 
and other resources are employed to perform the tasks necessary to the operation, closure, and 
post-closure of the Landfill. 

6.2. 2.3 Environmental Monitoring 

Environmental monitoring of a variety of media is currently performed within a NYSDEC- 
approved Long-term Monitoring Program for the Landfill. Environmental media include ground 
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water, surface water, sediment, and leachate. Sampling is performed on a regular basis at a 
frequency that varies between media, within media, and among sampling stations. The Long- 
term Monitoring Program was developed under the Order on Consent and represents the product 
of six years of environmental investigation by DOS. 

6.2.3 Other Considerations 

6.2.3. 1 Landfill Gas 

All landfills generate landfill gas. The landfill gas generation rate depends on the amount of wet, 
decomposable waste, and other largely uncontrollable factors such as the amount of rainfall at the 
landfill and landfill depth. Landfill gas that is not combusted or recovered will find its way into 
the atmosphere (vented, flared, or diffused). 

6.2.3. 2 Part 360 Landfill Gas Control Requirements 

Pan 360 establishes requirements for the control of landfill gas. The Order on Consent does not 
require DOS to actively collect landfill gas, but does require it to minimize landfill gas migration. 

In compliance with the Order on Consent and Pan 360, DOS has accomplished landfill gas 
control through the construction of perimeter stone-filled trenches which allow the passive 
venting of landfill gas to the atmosphere. 
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6.2.3.S New Federal Landfill Gas Regulations 

In March 1996, pursuant to the Qean Air Act, the EPA issued New Source Performance 
Standards under 40 CFR Pan 60 Subpan WWW ("NSPS"). The NSPS regulations require that 
new large landfills install landfill gas control systems. At the same time, EPA issued Emission 
Guidelines for control systems to be installed at existing landfills. By Federal definition. Fresh 
Kills, a large existing landfill, will be subject to the regulations that N'^SDEC will promulgrlc to 
implement the Federal Emission Guidelines in Subpan WWW. With regard to gas recovery and 
related operations, the City recognizes that emission offset requirements may need to be met for 
non-attainment air pollutants (most notably carbon monoxide, NMOC, and nitrogen oxide as 
ozone precursors). In addition, prevention of significant deterioration requirements may have to 
be met for attainment of air pollutants (i.e., sulfur dioxide). 

The Emission Guidelines require NYSDEC to promulgate implementing regulations requiring 
the installation of landfill gas conox)! systems at existing landfills, which will reduce the non- 
methane organic compound ("NMOC") emission 98 percent by weight or to a concentration of 
less than 20 parts-per-million by volume. It is anticipated that NYSDEC implementing 
regulations will be promulgated by fall 1997. They will require that landfills submit designs for 
the control systems to NYSDEC by fall 1998, and that these systems be installed by December 
2000 . 
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6.2.3.4. Landfill-Related Studies 

Studies conducted by various agencies at the City, State and Federal level to characterize 
emissions from the Landfill and health impacts on neighboring communities are listed below: 

a. NYSDEC Toxics Network - NYSDEC operates an air toxic monitoring network in and 
around the Lan-tfill (six Landfill, thre' perneter rnd three ne' -hb-.hooi si'"). A 191'. . port 
by the Federal Agency for Toxic Substances and Disease Registry (ATSDR) concluded that there 
was not a public health concern in the first six months of data. ATSDR is continuing to evaluate 
the data generated, as well as EPA emission characterization work conducted at the Landfill. 

b. New York City Department of Health Cancer Study • A recent DOH study of Staten Island 
cancer incidences found that cancer rates for the years 1979 - 1988 in the communities in the 
vicinity of the Fresh Kills and Brookfield Avenue Landfills were not significantly statistically 
higher than the cancer rates in the rest of Staten Island. 

c. New York State Department of Health Worker Exposure Smdv (NYSDOH) - In November 
1996, NYSDOH presented its findings in a smdy of DOS employees. The smdy, which began in 
1994, surveyed approximately 500 DOS employees, of which half worked at the Fresh Kills 
Landfill. The surveyed workers were asked whether they experienced symptoms in a variety of 
categories, such as neurological, hearing, and respiratory. 
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The findings of the study (except for the hearing symptoms) are consistent with those found by 
other published studies of sanitation workers. The study found that work-related dermatological, 
neurological, hearing, and respiratory symptoms, and sore and itching throats were reported by 
employees working at the Fresh Kills Landfill more often than by off-site employees. The 
hearing symptoms were associated with the operating of heavy machinery. The dermatological 
and respiratory symptoms, such as skin rashes or flu-like symptoms, and the sore and itching 
throats, were associated with wo''king at the Landfill. 

d. The 1993 Staten Island/New Jersey Urban Air Toxic Assessment - Completed under the 
auspices of the Federal EPA, the study assessed air contaminant concentrations in ambient air 
and a limited number of homes. No single monitoring site was consistently associated with the 
highest concentrations. Automobiles and refineries were found to be major source categories, 
with no individual dominant sources identified. 

e. Staten Island Odor Smdv 119831 - The 1983 NYSDEC Regional Air Program undertook an 
investigation of Staten Island odor origins and impacts. The smdy associated specific odors with 
specific sources, many of them located in New Jersey. While the Landfill was identified as a 
major odor source, the smdy found that odors from a number of Staten Island facility sources 
were mistakenly attributed to the LandfiU. 

None of the smdies demonstrate a direct litrk between the Landfill and corrununity health. The 
Task Force recommends that the NYSDEC air toxics motritoring program continue in order that 
an ongoing comparison can be made between ambient air levels prior to and after the Landfill- 
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wide gas collection system discussed below goes into operation. The City concurs and has 
agreed to fund this program. 

6.23.5 Landfill Gas Recovery 

A significant portion of the gas generated at the Landfill is already recovered and sold to 
Brooklyn Un'm Gas. The City is rnrrently negotiating with r private entity to establish a 
contract to result in landfill-wide gas collection, recovery, and sale as quickly as possible in order 
to control odors and meet air emission standards. The concession contract is e,xpected to be 
entered into before the end of 1996. The Task Force supports the City’s efforts to implement 
active landfill gas recovery in compliance with applicable permitting requirements, rules, and 
regulations, before the end of 1997. 

Closure 

6 3.1 Conceptual Closure Plan 

The permit application which DOS submitted on March 15, 1996, for the continued operation of 
the Landfill, included a Conceptual Closure Plan for Sections 1/9 and 6/7. The closure plan 
included projected final elevations and drainage systems. As described previously in the 
discussion of Landfill Grading Plans, the final elevation of these Sections will be reduced to 
reflect the significant reduction in waste to be disposed at the Landfill as a result of the 2001 
Landfill closure date. This will be done by truncating some of the later phases of landfilling. 
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thereby allowing for the continued retrofitting of drainage improvements and final cover 
placement on completed side slopes in accordance with completed engineering plans. 

The cessation of landfilling at the end of 2001 enables DOS to establish an aggressive schedule 
for closure construction. Whereas the capital construction plan for final cover was projected to 
advance at approximately 75 acres per year from 1998 through 2001 , more areas are now 
projected to be available for final cover work. This will allow constmrtion to advance at a 
considerably faster rate — 100 to 125 acres per year during that time period. This accelerated rate 
of cover construction will continue after cessation of landfilling operations until the entire site 
has been properly covered and secured. 

6.3,2 Final Closure Plan 

While the fill progression plans can provide clear direction for final cover and drainage 
construction on the side slopes for the next several years, the actual quantity of waste that is 
directed to the J,andfill will establish the final heights, grades, and shapes of the Landfill. 

Closure construction plans for these actual heights will be addressed through the Final Closure 
Plan. The Plan will be more detailed than the Conceptual Gosure Plan as it consists of the actual 
engineering plans and schedules for the remainder of frnal closure work. In accordance with 
regulatory requirements, the Final Closure Plan will be submitted and approved by NYSDEC in 
the weeks prior to the last scheduled receipt of waste at the Landfill. 
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As indicated above. Sections 3/4 and 2/8 are closed for disposal of solid waste. Plans for closure 
construction for Sections 3/4 and 2/8 were prepared and approved under the Order on Consent. 

At present, installation of final cover consisting of 40 mil geomembrane, 24 inches of barrier 
protection soil, and six inches of top soil is being placed on top of the disposed waste, along with 
the retrofitting of stormwater drainage systems. It is expected that this work will be completed 
by the end of 1996. 

6.3,3 Other Considerations 

6.3.3. 1 Use of Clean Fill for Contouring and Final Grading 

Differential settlement, decomposition and secondary compression of the Landfill waste will alter 
the grades of the landfilled waste. Such changes in the grades will require regrading and 
placement of additional fill material prior to construction of final cover. In order to avoid 
addiuonal waste disposal in these areas, grades will be coirected by filling the depressed areas 
with appropriate fill material. A primary source for such fill is the City's Interagency Cover 
Program, which provides excavated subsoils, concrete, and asphalt from City public works 
projects. These materials will continue to be provided after cessation of landfilling operations to 
supply construction fill materials for closure construction. The use of these materials shall be 
addressed in the final closure plan. 


120 



234 


6.3. 3. 2 Treatment Plant and Stormwater Basin Discharge 

Under current conditions, landfill Sections 1/9 and 6/7 are estimated to generate a total leachate 
volume of ^proximately 900,000 gallons per day (gpd). A small percentage of this leachate 
(about 63,000 gpd) is currently being collected in the southeast portion of Section 1/9 and treated 
in an on-site Leachate Treatment Plant. This facility began operation in January 1994, and has a 
maximum leachate treatment capacity of 130,000 gpd Expansion of the on-site Ua rhate 
Treatment Plant is currently underway and will provide treatment capacity for an additional 
900,000 gallons of leachate each day The capacity (1,030,000 gpd) of the expanded Leachate 
Treatment Plant will be sufficient to treat all of leachate collected at the Landfill. Construction 
of a landfill-wide leachate collection system began in Summer 1996. This system will be built 
along the entire perimeter of each landfill Section, and will consist of an outer containment wall 
(made principally of clay), an inner network of perforated collection pipe installed below the 
water table for leachate collection, and conveyance pipes (force mains that allow pumpage of 
leachate to the on-site Leachate Treamient Plant). DOS expects to complete the construction of 
this system in Spring 1998. 

Additionally, a stormwater drainage system is under construction to collect the run-off from the 
covered slopes of the Landfill. The stormwater drainage system at the Landfill consists of proper 
grading, stormwater collection elements, conveyance systems, stormwater control basins, and 
monitored discharge outfalls. Stormwater control basins 1) allow the sediment run-off from the 
stormwater drainage system to settle before the stormwater is discharged to the waterway; 2) 
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provide controlled and monitorable points of water discharge: and 3) reduce peak run-off during 
storm events. 

6.4 Post-Closure 

6.4.1 End Use Alternatives 


After the final cover has been placed, the Landfill will provide a large open area with the 
potential for various end uses. Landfill post-closure related stewardship will need to continue, 
such as the collection and treatment of leachate, the collection and control of the landfill gases, 
and environmental monitoring. 

While these post-ciosure commitments will continue for 30 years after the cessation of landfill 
operations, areas of the Fresh Kills Landfill complex could provide alternate public uses and 
access during this post-closure care period. Potential end uses compatible with the Landfill 
closure requirements include the development of urban landscapes and open spaces, as well as 
active and passive recreation areas. Plans will be developed in close consultation with the 
communities of Staten Island. It is anticipated that the implementation of End Use Plans will be 
phased in during the post-closure period. 

6.5 CLOSURE RECOMMENDATIONS 

• The Task Force has recommended and the City and State have agreed to work 
with the Staten Island Borough President’s Office and the Staten Island Solid 
Waste Advisory Board (SWAB) on all matters related to the closure of Fresh 
Kills. 
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• In September 1996, the City suspended the Permit Application with DEC in 
contemplation of withdrawing the application in the near term once the existing 
Consent Order is amended to reflect early closure of the Landfill. 

• In controlling the odors associated with the Landfill, DOS has negotiated a 
concession agreement with a firm that vnll collect the methane gases emitted 
from all sections of the Landfill and in turn seU this gas as a fuel to an end user. 
This gas collection system should be fully operational by mid 1998; as an interim 
measure, the Department is prepared to flare the gas by Spring 1997, thereby 
significantly reducing the odors associated with the Landfill through 1997, 
pursuant to permit 

• The Task Force has rcci mroended and I’.e City has agreed to imF'ement a phase 
down of the reliance on Fresh Kills beginning in 1997. 

• The Task Force has recommended and the City has agreed to devise an updated 
operation and closure plan and renegotiate the Consent Order with DEC to 
embody this plan. 

• In accordance with the passage of the Clean Water/Clean Air Bond Act of 1996, 
the City will develop proposals for accessing the $75 million set aside for projects 
associated with the final closure and capping of Fresh Kills. 

• In consultation with the appropriate parties, the City will comply with all 
Federal, State, and City requirements for all closure and post-closure activities. 

• The City will close the Fresh Kills Landfill by December 31, 2001. 
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7.0 CONCLUSION 

The Fresh Kills Task Force brought together the key stakeholdeis from City, State and Federal 
governments, as well as other elected officials and environmentalists, to consider the many 
difficult issues involved in closing the Fresh Kills Landfill. While the Task Force’s work may be 
done, the release of its Report is a beginning, rather than an end. Now, the City will be 
implementing recommendations in this Report and achieving results that ate real and substantial 
and immediate in terms of waste reduction, increased recycling, and waste disposal. 


There is still much work to be done, and the lines of corrununication must remain open. While 
generally supponing the findings and recommendations contained in this Report, individuals and 
agencies represented on the Task Force may have differing perspectives on specific items. For 
these reasons, the Task Force has recommended and the City has agreed to work with each of the 
Borough Presidents and the City Council to establish borough-based coordinating groups in order 
to have more corrununity input and each of the Borough Presidents can make borough-specific 
recommendations. Moreover, the Task Force recommends that the City continue to call upon 
Task Force members and other experts for guidance in the coming months and years as it 
implements these changes and moves closer to the closure of the Fresh Kills Landfill. 

The City and State have demonstrated to the Task Force their commitment to close Fresh Kills. 
The City ’s plan to reditce the waste sent to Fresh Kills by the end of 1997 by as much as 20 
percent, and its commitment to reduce such waste by at least 50 percent by the end of 1999, 
coupled with their commitment to increased recycling and waste reduction, are all proof that it is 
moving swiftly to implement these changes. With this solid foundation, the Task Force is 
confident that the City will meet its commitment to close Fresh Kills by December 31, 2001. 
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APPENDIX A 



The City of New York 
Office of the Mayor 
N ew York, N.y. 10007 


DIRECTIVE TO ALL HEADS OF AGENCIES AND DEPARTMENTS 
NO. 

September 27, 1P96 

WASTE PREVENTION AND EFFICIENT MATERIALS MANAGEMENT PnT.TPTFS 

City agencies can enhance efficiency and reduce costs by implementing waste 
prevention policies and by instructing and motivating personnel to practice waste prevention 
initiatives. By enhancing efficiency and reducing costs, waste prevention policies and 
initiatives enable the city to focus its limited budgetary resources more directly on the 
provision of services. 

Waste prevention is also an environmentally sound and cost-effective approach for 
reducing the City’s solid waste stream and costs associated with waste management. 
Establishing practices within City goverranent to minimize waste generation and to reuse 
goods and supplies can set an example for other public entities and the private sector. 

Pursuant to this Directive, City agencies shall adopt and implement waste prevention 
and efficient materials management policies, and shall report annually regarding their current 
and proposed activities in this area. As used throughout the Directive, waste prevention 
means a reduction in the quantity and/or toxicity of solid waste through practices such as; 
reusing products or packaging: using durable products, including products that offer 
extended warranties; avoiding or reducing the use of products or packaging by purchasing 
products in bulk or in concentrate or by other means; avoiding or reducing the use of 
products or packaging that contain toxic constituents, or eliminating or reducing toxic 
constituents in products or packaging; and other measures that prevent waste. 

The Department of Sanitation’s City Agency Waste Prevention Guide should be 
consulted to assist agency compliance with this Directive. 
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Section 1. Ofllce Paper Waste Prevention and Reuse 

All City agencies shall adopt and implement office paper waste prevention and reuse 
measures which shall, at a minimum, include the elements set forth below. 

(a) Double-sided priming and copying 

(i) Agencies shall print and copy documents, including letters and memoranda, on both 
sides of the page whenever feasible. Agencies are also encouraged to use reduced fonnat printing 
and copying, and reduced font sizes, when appropriate. Copier default settings should be set for 
double-sided production, where feasible. 

(ii) All documents that are reproduced by a reproduction services unit shall be printed on 
both sides of the page unless there is a specific reason why a document must be one-siHfd (eg., 

. jles of a court or iuder<u Oi state agency). 

(iii) Agencies shall post operating instructions for double-sided reproduction on, or 
directly above, all photocopiers, unless procedures for double-sided copying are provided on the 
photocopier's operating panel. 

(iv) Agencies shall post signs on or near photocopiers and recycling bins for white paper 
reminding staff to copy on both sides of the page. Agencies may use their own signs, or obtain 
them from the Depanment of Sanitation (212-837-8089). 

(b) Common access and circulation of information 

(i) Whenever feasible, office-wide memoranda shall be placed in a common area 
for review by agency staff (e.g., posted on an office bulletin board or placed in a reference binder) 
as a substitute for distribution of individual copies to employees. 

(ii) Documents addressed to more than one person should be routed via intra- 
office mail whenever feasible. Agency staff are discouraged fi’om reproducing circulated 
documents and maintaining duplicate files. 

(iii) Information should be circulated via E-mail, including local area network 
communication systems, whenever feasible. 

(c) Facsimiles 

(i) The use of cover and confirmation pages for &)tes is discouraged. 

(ii) A faxed document should not also be sent to the fax recipient in hard copy 
form except upon request of the recipient. 

(iii) The use of computer fax programs that enable the user to &x documents fi-om 
the computer without the need to print a hard copy is encouraged. 
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(d) Mailings 

(i) Agencies should avoid using envelopes for bulk mailings by afBxing mailing 
labels directly to folded correspondence whenever feasible. 

(ii) Agencies that send bulk mailings requiring routine responses, such as billings 
and license renewals, shall use reusable two-way envelopes whenever use of such envelopes is 
cost-effearve. 


(iii) Agencies shall periodically review active mailing lists to remove duplicate, 
unwanted or incorrect names and addresses. 

(e) Fond service products 

Use )f durable or reusable food service items, such as cups, plates, and eating utensils, is 
encouraged. 

(f) Unwanted mail 

Agencies shall encourage staff to contact orgaitiaations sending them unwanted or 
duplicate office mail to request that they be removed from the mailing lists of such organizations. 

(S) Reuse of naner products 

(i) Agencies shall reuse paper discards that have been used on only one side 
whenever feasible (e.g., for draft printouts, draft copies, and notepads). 

(ii) Recyclable paper shall be placed in agency recycling bins only after it has been 
used on both sides, whenever feasible 

(iii) Kraft envelopes, file folders, corrugated boxes, and similar office paper 
products shall be reused whenever feasible. 

(iv) Reusable office envelopes shall be used for all intra-agency mailings and, 
where appropriate, for inter-agency mailings 

(h) Requests for Proposals 

(i) Agencies shall include the following statement in requests for proposals: "As a 
waste prevention measure, proposers are strongly urged to print and/or copy responses on single- 
spaced. double-sided pages." 

(ii) Agencies should limit the number of copies of responses to requests for 
proposals required from proposers. Absent special circumstances, the required number of copies 
should be equal to the number of individuals on the proposal evaluation committee, plus 
additional copies for the agency head and agency chief contracting officer. 
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(i) Electronic Mail 


Agencies shall use E-mail whenever feasible to communicate within the agency through 
local area networks or other computer systems, and across agencies through CityMail, which is 
the electronic mail and document exchange system administered by the Department of 
Information Technology and Telecommunications. Agencies that use E-mail should include their 
E-mail address on new letterhead and busi n ess cards when these supplies are renewed. Where 
feasible, agencies are encouraged to install local area networks or other computer systems to 
facilitate electronic communication. Documents sent by E-mail should not be followed by a hard 
copy except upon request of the recipient. 


Agcncico shall implenjcnt all feasible measures to reduce paper consumption and achieve 
cost savings in the printing and distribution of reports, documents, studies or publications 
prepared by the agency and its consultants. These measures may include, without limitation: 

(i) using uncoated recyclable paper, or recycled paper, of a size that will minimize paper 
use and waste, for the printing of the text and cover pages; ■ 

(ii) limiting use of photographs; 

(iii) printing in as few colors as possible; 

fiv) avoiding covers unless necessary and appropriate for the protecuon of the document; 

(v) reviewing distribution lists to eliminate duplicate, unwanted, or mcorrect names and 
addresses; 

(vi) reducing mailings by mailing in combination with other reports, documents, studies or 
publications. 

(k) Forms 

Forms should be printed from a personal computer whenever feasible. Forms should be 
stored in minimum quantities in keeping with set minimum and maxiiinim inventory levels. 

Section 2. Procurement 

(a) Waste Prev ention Measures All agencies shall review and revise their procurement 
specifications and policies to incorporate money-saving waste prevention measures to the 
maximum extent feasible. Measures to assess as general policies or on a case-by-case basis 
include: requiring vendors supplying goods to elitninaie or reduce packaging; requiring suppliers 
to provide reusable packaging, such as pallets, crates, drums, and other p»rlr«^tig tnaterial, and to 
take back the reusable packaging when new shipments are defrveted; procuring equipment that 
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facilitates conservation of paper, such as duplex printers, duplex copiers, and E-mail; requiring 
contractors to submit proposals, studies, and reports on single-spaced, double-sided pages; 
purchasing durable and reusable products, and those with extended warranties; buying items such 
as cleaning products in concentrated form to reduce packaging; minimising purchase of items 
containing toxic constituents; and other appropriate measures. 

(b) Vendor Surveys . All agencies shall conduct oral or written vendor surveys of some or 
ail vendors supplying goods to the agency to identify cost-saving waste prevention measures that 
vendors may be willing to undertake. Examples include: eliminating or reducing packaging; 
providing packaging that is more reusable; talcing back reusable packaging when new shipments 
are delivered, providing products with reduced toxicity; and other measures. Agencies should use 
the results of surveys in assessing opponuniiies for reducing procurement costs and preventing 
solid waste. 

(c) D juartmeni ofCitvwide .^dminisTative Services . Within 6 months of issuance of this 
Directive, the Department of Citywide Administrative Services (DCAS), in consultation with the 
Depanment of Sanitation, shall submit to the Interagency Task Force, established pursuant to 
Section 6 of this Directive, a plan for incorporating feasible waste prevention measures into its 
procurement practices. The waste prevention measures shall be implemented within 18 months of 
the effective dale of this Directive. Waste prevention measures may include, but need not be 
limited to. those set forth in subsection (a) of this seaion. The plan shall include a schedule for 
implementing each of the waste prevention measures. 

Subsequent to submitting its plan, DCAS shall repon annually to the Interagency Task 
Force on the status of plan implementation and the waste prevention measures adopted, including 
undenaking its best efforts to report on the calculated or estimated quantity of waste prevented 
and money saved, or projected to be prevented and saved, as a result of plan implementation. The 
waste prevention plan shall be updated each year as may be appropriate. 

(d) Mayor's Office of Contracts . Within 6 months of issuance of this Directive, the 
Mayor's Office of Contracts (MOC), in consulution with the Department of Citywide 
Administrative Services and the Department of Sanitation, shall submit to the Interagency Task 
Force, established pursuant to Section 6 of this Directive, a plan for incorporating feasible waste 
prevention measures into its procedures applicable to the procurement of services by City 
agenaes. 

The waste prevention measures shall be implemented within 18 months of the effective 
date of this Directive. Waste prevention measures may include, but need not be limited to, those 
set forth in subsection (a) of this section. The plan shall include a schedule for implementing each 
of the waste prevention measures. 

Subsequent to submitting its plan, MOC shall report annually to the Interagency Task 
Force on the status of plan implementation and the waste prevention measures adopted, including 
undenaking its best effons to repon on the calculated or estimated quantity of waste prevented 
and money saved, or projected to be prevented and saved, as a result of plan implemenution. The 
waste prevention plan shall be updated each year as may be appropriate. 
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Section 3. Maximize Participation in DCAS Surplus Program 

Agencies shall to the maximum extent practicable use the DCAS Surplus Program to 
discard goods or to obtain reusable goods. For more information on the Surplus Program, 
consult the Department of Sanitation's City Agency Waste Prevention Guide or call the DCAS 
Salvage Program at 212-669-8548. 

Section 4. Lawn and Yard Waste 

Agencies that maintain lawns shall to the erctent feasible leave grass clippings on the lawn 
to degrade naturally. In addition, such agencies shall whenever feasible compost their own leaves 
and other yard waste, including grass clippings that are not left on the lawn. For information and 
technical assistance on composting, call the Department of Sanitation at 212-837-8089 

Section 5. Other Waste Prevention Measures 

In addition to any other requirements of this Directive, agencies shall review their 
operations in order to identify additional opponunities for waste prevention,'including reuse of 
goods and supplies, and shall adopt and implement appropriate and feasible waste prevention 
measures 

Section 6. Waste Prevention Coordinators and Interagency Task Force 

(a) Task Force .Established . There is hereby established an Interagency Task Force on 
W'aste Prevention and Efficient Materials Management Policies (the "Taslc Force"). The Task 
Force shall repon to the First Deputy Mayor. The Director of the Mayor's OfEce of Operations, 
or his or her designee, shall chair the Task Force. The Task Force shall consist of representatives 
from the Mayor's Office of Operations, the Department of Citywide Administrative Services and 
the Department of Sanitation. Agency Waste Prevention Coordinators designated pursuant to 
subsection (b) of this section shall participate on the Task Force at the direction of the chair. 

(b) Waste Prevention Coordinators . Each agency shall designate a Waste Prevention 
Coordinator The Waste Prevention Coordinator shall be responsible for coordinating compliance 
with this Directive within his or her agency and shall serve on the Task Force at the direction of 
the chair in accordance with subsection (a) of this seaion 

(c) Functions of the Task Force . The functions and duties of the Task Force shall include 
monitoring compliance with this Direnive and may include identifying additional waste prevention 
and efficient materials management policies that may be adopted and implemented by agencies. 
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Section 7. Submission of Annual Reports 

(a) Each agency shall report annually on waste prevention measures that have been 
adopted and implemented pursuant to this Directive as set forth in Appendices 1 and 2 . 

(b) Each agency shall submit its annual report to the Direaor of the Mayor's Office of 
Operations no later than September 1 for the prior fiscal year. 

(c) The name, title, address and telephone number of the Waste Prevention Coordinator 
for the agency, designated pursuant to Section 6 of this Directive, shall be identified in each 
agency's annual report. 


(d) When feasible, the annual report should be submitted via CityMail. 
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APPENDIX 1 

REPORTING REOUIREMEOTS 
Mandatory Rennning Requirements 

1. Each City agency shall submit a written report ("Report") to the Mayor's Office of Operations 
each year by September I for the prior fiscal year. Reports shall be submitted to: Director, 
Mayor's Office of Operations, 20th Floor, 100 Church Street, New York, New York 10007, or 
through CityMail to OPSLAN.AGYRPT, 

2. Each Repon shall be signed by the agency head, or his or her authorized representative, 
certifying that the agency has undertaken its best efforts to fully comply with the Mayoral 
Directive on Waste Prevention and Efficient Materials Management Policies, along with the name, 
address, title and telephone number of the agency Waste Prevention Coordinator. 

3. Each Repon shall include a description of how the agency promoted and monitored 
compliance with the Directive. Measures to promote and monitor compliance may include, but 
need not be limited to: distributing a memo to all Bureau/Division heads to inform them of the 
requirements of the Directive and to require compliance; posting waste prevention signs at copy 
machines and recycling bins at all office locations, conducting spot compliance inspections; 
conducting written surveys of agency managers and staff on compliance with the Directive; 
requinng submission of reports by all Bureau/Division heads; holding meetings or seminars to 
inform key managers and staff of the requirements of the Directive; appointing an agency waste 
prevention planning group to oversee compliance, and/or other measures. 

Optional Reponine Reouirements for Annua! Award 

To the extent feasible, each agency shall report on the amount of waste prevented, and the 
associated cost savings, for each waste prevention measure undertaken by the agency, including 
any not specifically required by the Direaive. A brief descnption of the measure undertaken, the 
rationale for undertaking the measure, and the method for calculating or estimating the savings, 
should also be included. Please do not describe vour aeenev recycling programs, e.g.. senaratinn 
of materials for recycling as required hv the City 

Annual Award . Agencies that provide responses to the optional reporting requirements 
will be eligible for an annual award/certificate to be awarded by the Mayor's Office. Responsive 
agencies may also be featured in subsequent versions of the Waste Prevention Guide for City 
Agencies . 
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- APPENDIX 2 - 

S.AMPLE REPORT TO MAYOR'S OFFirF. OF OPERATIONS 
ON AGENCY COMPLIANCE WITH MAYORAL PmECTIVE 


Certification 

The Department of XYZ has undertaken its best eflforts to fully comply with the Mayoral 
Directive on Waste Prevention and Efficient Materials Management Policies. 


Signature and Title of Agency Head or Authorized Representative Date 

Methods for Promoting and Monitoring Compliance with the Directive 

1 - Commissioner designated an agency Waste Prevention 

Coordinator (name, title, address, telephone, 

fax, e-mai!) and an agency Waste Prevention Planning Group on (date) 

consisting of (names/titles) to facilitate 

compliance with the Directive. 

2 Commissioner issued a memorandum discussing waste prevention as 

a cost saving strategy and setting forth the agency's commitment, along with a copy of the 
Directive and the Waste Prevention Guide for City Agencies. The memorandum with 
attachments was sent to all Bureau/Division heads on (date) instructing them to comply 
with the Directive and to designate a Bureau/Division Waste Prevention Coordinator 

3. The Agency Waste Prevention Coordinator solicited suggestions from the Waste 
Prevention Planning Group at a meeting held on (date). 

4 The Agency Waste Prevention Coordinator submitted a written plan on (date) 

for approval by Deputy Commissioner containing 

recommendations for promoting waste prevention 

S. An employee award/recognition program was established by 

(name, title) on (date). 

6 Signs for placement above copy machines and recycling bins to promote waste prevention 

were distributed by (name, title) on (date) to all offices. 

7 The Agency Waste Prevention Coordinator conducted spot checks at (number) 

offices on (date) to help ensure that waste prevention signs are posted at 

offices throughout the agency 

8. The Agency Waste Prevention Coordinator sent out a memorandum on (date) 

to all Bureaus and Divisions requesting descriptions of waste prevention measures 
undertaken and information on the amount of waste prevented and cost savings achieved 
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as a result of implementing specific waste prevention measures required by the Direaive, or in 
addition to those required by the Directive. Methods for calculating the savings were also 
requested to be provided. 

9. The Agency Waste Prevention Coordinator compiled the required infottnation for 

reporting to the Mayor's Ofifice, and drafted a single report in accordance with Section 7 
and Appendices 1 and 2 of the Mayoral Directive on Waste Prevention and EScient 
Materials Management Policies for approval by the Commissioner or his/her authorized 
representative 

After the report is approved by the Commissioner or his/her authorized representative for 
submission to the Mayor's Office of Operatioits, the Agency Waste Prevention Coordinator must 
submit the approved Report by September I for the activities conducted during the prior fiscal 
vear 

Optional Information — Must be Submitted to be Eligible for Annual Mayoral Waste Prevention 
Award 


More than one agency may receive a Mayoral award. A sample format, highlighting just a few 
examples and the type of information to be supplied with the award application, is as follows: 

I Reusable Two-Way Envelopes The ABC Division purchased 200,000 reusable two-way 
envelopes to use for sending out billings. These envelopes weigh SOVb less than the 

envelopes previously provided, eliminating an estimated pounds of waste, and 

saving dollars in purchasing costs. 

2. Electronic Mail . Four Divisions, made up of a total of 2200 employees, are now equipped 
with E-mail. An informal, verbal survey of staff within these offices indicates that most 
staff are sending approximately 500 memos per year via E-mail. Assuming that each 
memo is an average of 2 pages in length, SCO memos x 2 sheets of paper > 1,000 sheets - 

pounds Multiplying by our 2200 employees, we estimate that the use of E-mail 

saved an estimated sheets of paper during the course of the year, weighing a 

total of pounds The estimated purchasing cost savings of not having to purchase 

the sheets of paper is dollars per year. 

3 . Vendor Survey . Upon conduaing a shon written survey of 1 00 vendors, we recaved 
three suggestions for preventing waste that were adopted by the agency. The suggestions 

were , , and . We decided to pursue these suggestions because they 

wae operationally feasible and would not cost the agency any extra money. Although the 
measures will not result in any immediate redunion in purchasing costs for the agency, 

each measure is estimated to eliminate tons of waste each year, and will free up 

XXX cubic yards of storage space that can now be used for other purposes. 

Agencies should include as many detailed examples as they can to increase the likelihood of 
receiving an award. 
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Survey of Islands within the City of New York 

for potential use as a Solid Waste Containerization Facility 


MANHATTAN 

Land Use 

Zoning 

iWHSl 

Comments 

Franklin D. 
Roosevelt 

Residential, 

Commercial, 

Park 

R7-2 

■ 

The island also contains some 
historic strucrures. 

Governor's 

Coast Guard 
Station 

Rd-2 

175 

Approximately half of the island 
has been designated an historic 
District. 

Randall's 

Park and city 
facilities 

Park, 

M3-1 

195 

Randall's and Ward's Islands are 
effectively one island that 
contains city parklands, a fire 
department training facility, the 
Ward's Island Sewage Treatment 
Plant, and a State Hospital. 

Ward's 

Park and city 
facilities 
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(See above) 


QUFENS 

Land Use 

Zoning 

Size 

(acres) 

Comments 

Broad 

Channel 

(West) 

Residential 

Community 

R3-2 

appr. 

50 

This is a residential community made 
up primarily of single family homes 
that were converted from summer to 
year-round use. 


STATEN 

ISLAND 

Land Use 

Zoning 

Size 

(acres) 

Comments 

Isle of 
Meadow 

Vacant 

M3-1 

101 

Part of the Fresh Kills State Designated 
Significant Coastal Fish and Wildlife 
Habitat. Under DOS jurisdiction. 

Prall's 

Parkland 

M3-1 

S8 

OPR maintains the island as a bird 
sanctuary, which is a rookery for some of 
the Harbor Herons species. 

Shooter's 

Parkland 

M3-I 

51 

DPR maintains the island as a bird 
sanctuary, which is a rookery for some of 
the Harbor Herons species. 
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BROOKLYN 

Land Use 

tllil 

Size 

(acres) 

Comments 

White 

Parkland 

None 

73 

In the center of Marine Park. Itisthe 
chosen site of the grasslands 
restoration project that is mitigation 
for the Gateway Estates PtojecL 


THE BRONX 

Land Use 

Zoning 

Size 

(acres) 

Comments 
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Statement of Randy M. Mastro, Deputy Mayor for Operations for the City 

OF New York 

Mr. Chairman, Senator Baucus, Senator Moynihan, and members of the commit- 
tee, my name is Randy Mastro and I am New York City’s Deputy Mayor for Oper- 
ations. With me today is John Doherty, Commissioner of the City’s Department of 
Sanitation. 

On behalf of Mayor Giuliani, I am pleased to have this opportunity to address this 
committee on an issue so important to New York City’s day-to-day operations: the 
interstate transport of solid waste. I understand that the decision by Mayor Giuliani 
and Governor Pataki to close the City’s Fresh Kills Landfill has prompted some to 
question whether Congress should revisit limiting the transport of municipal solid 
waste across State lines. 

The Congressional debate surrounding waste export long preceded the City’s deci- 
sion to close Fresh Kills. It would, therefore, not be fair to cite the closure of Fresh 
Kills as reason for the passage of interstate waste legislation. 

The decision to close Fresh Kills by December 31, 2001 merely expedites the City’s 
plan to embark on a new, more environmentally sound course, in the management 
of its solid waste. We want this committee to know that we will do so responsibly 
and appropriately, with due respect for our neighbors. 

Through export of the City’s residential waste, we are seeking nothing more than 
the ability to exercise the right that has already been exercised by cities and States 
across the country — responsible, efficient and environmentally sound solid waste 
management through the private sector. Municipal solid waste is a commodity in 
interstate commerce. The proposed business partnerships arising from NYC’s waste 
export will benefit importer and exporter alike. Clearly, there are many other juris- 
dictions which share our approach, since 47 of the 60 States actually export waste, 
and 46 States are importers. 

As a result, many jurisdictions already require the execution of Host Community 
Agreements before exported waste can be received. The Fresh Kills closure plan rec- 
ognizes the importance of such agreements. It requires that our municipal solid 
waste be disposed of only at Host Community Agreement sites. There seems to be 
no need for legislation to require us to do that which we already require of our- 
selves. 

Although the closure of Fresh Kills affects only the City’s residential waste, the 
private market is as essential to the management of that waste as it is to commer- 
cial waste. Commercial waste has been exported from New York City by the private 
sector for several years. For many communities and States, solid waste is an impor- 
tant revenue stream. We believe that each local community should have the right 
to accept or reject the disposal of solid waste — not by Federal legislation but by lo- 
cally-decided Host Community Agreements. 

In developing Host Community Agreements, importing communities will negotiate 
benefits most suited to their needs. At the same time exporting communities will 
rely on private-sector bidding to select the vendor offering the best overall price. 
Clearly, senders and receivers will enter into business arrangements that are in 
their own best interest. 

In keeping with these principles. New York City has not pre-determined where 
its solid waste will be disposed. Instead, the City has taken steps to assure that 
each bidder have all requisite environmental permits and a Host Community Agree- 
ment verifying that the receiving jurisdiction has approved the operation of the fa- 
cility and agreed to accept the solid waste to be imported, often resulting in a direct 
financial benefit to the receiving jurisdiction. Further, the existing authority of 
States in permitting solid waste facilities in accordance with accepted regulatory 
mandates and local zoning ordinances, suggests that there is less reason for inter- 
vention in the form of Federal export restriction legislation. 

When the Mayor and the Governor decided to close the Fresh Kills Landfill by 
December 31, 2001, a commitment was made to stop shipping garbage to Fresh Kills 
by that date. There will be a phased-in diminution of landfilling at Fresh Kills. The 
City will begin with the export of up to 1800 tons per day of residential waste from 
the borough of the Bronx by July 1997. The City has received 6 competitive bids 
for this waste. The bidders propose seven different end destinations in five different 
States. Two of those seven sites are within the State of New York. The bidders, in 
combination, offered three times the capacity needed for this wastestream. It is en- 
couraging that the bids include disposal sites within the State. We will urge the 
State to develop even more capacity, in part because transportation is a major ele- 
ment of the export cost. 

Once again, it is private sector demand that will shape the future availability of 
disposal sites. Indeed, according to a recent article in the New York Times, officials 
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from New Jersey and Connecticut have said that they would welcome New York’s 
waste because it makes good economic sense. Robert E. Wright, president of the 
Connecticut Resource Recovery Authority, which oversees and partially owns incin- 
erators in the State, told the New York Times: “I guess we probably have a more 
favorable eye on New York than some more distant States.” The New York Times 
further reported: “In New Jersey where counties have spent millions of dollars to 
build incinerators, local officials generally are eager for any guaranteed flow of 
trash. If anything, imported garbage at a plant like the Newark incinerator’s is 
more desirable than local trash because the city gets a 10 percent share of the fee 
charged.” 

The cost of building environmentally-sound disposal sites, and ensuring their com- 
pliance with EPA standards, has fostered the creation of large, well-run, state-of- 
the-art regional facilities. These facilities typically are efficient and offer a favorable 
disposal cost structure. Cost and efficiency will continue to drive the private sector. 
And the free market will continue to serve those communities willing to accept a 
disposal facility in exchange for some host benefit, such as revenue, lower teixes, and 
even lower local disposal fees. 

New York City will enter the private disposal market in a responsible manner, 
armed with the benefits already derived from an ambitious recycling program. We 
are the only large city in America that requires 100% of its households to recycle, 
including those residents in multi-family dwellings, and we recycle a higher percent- 
age of household waste than any other large city in America. Nevertheless, we are 
going to do even more. In the City’s recent financial plan, the Mayor has included 
over $76 million additional dollars for the expansion of recycling programs, includ- 
ing new materials, increased education and outreach, consultant review of initia- 
tives that might foster better compliance, new equipment to improve recycling effi- 
ciency, increased enforcement as appropriate, and residential backyard composting 
aimed at reducing the waste that is generated. 

This year alone, with new initiatives tied to Fresh Kills closure, the City expects 
to increase recycling by 350-700 tons per day. Including construction and demolition 
debris, the City currently recycles more than 4,000 tons per day or 26% of its 
wastestream. Thus, with these new recycling initiatives we aim to increase our recy- 
cling program by nearly 20%. 

Moreover, we are aggressively pursuing waste reduction strategies to reduce the 
daily tonnages of waste by 60-100 tons per day by the end of this year. For exam- 
ple, the Mayor recently issued a directive to all city agencies to reduce the waste 
generated and to establish measurement indicators by which the agencies will be 
held accountable. 

New York City residents are huge consumers of goods manufactured and shipped 
from other States. And the waste generated by packaging materials is significant. 
For that reason. Federal legislation limiting packaging or requiring manufacturers 
to use some percentage of recycled content in their packaging material would have 
a tremendous — and measurable — impact on the quantity of exported solid waste. 
However, despite our best efforts at waste reduction and recycling, a substantial 
portion of our waste will still require disposal outside the City. 

It is our expectation that by advancing waste reduction and recycling initiatives 
over the next five years, the City will reduce the amount of export. We are confident 
that the capacity and desire to accommodate this waste exists, and I reiterate that 
our City’s residential waste will only be sent to communities that have agreed to 
receive it through Host Community Agreements. 

Again, on behalf of Mayor Giuliani, I would like to express my appreciation for 
this opportunity to explain New York City’s position and to underscore our interest 
in continuing to work with the committee and its staff on solid waste management 
legislation. New York City and New York State have decided to close the Fresh Kills 
Landfill by December 31, 2001. We will implement that decision in accordance with 
all environmental regulations and in a responsible and appropriate manner, with 
due respect to our neighbors. By requiring Host Community Agreements, we believe 
that we will accomplish that aim. 

I and Commissioner Doherty will be happy to answer any questions you may 
have. Thank you. 
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Bronx Export 1 ,700 to 1 .800 tpd 

Increased Recycling 35O to 700 tpd 

City Agency Waste Reductions 50 to 1 00 tpd 


Potential Avoided Diversion by Late 1997: 
2,100 to 2,600 tpd 
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Diminution of Waste Going from 
Fresh Kiiis - Tons Per Day (tpd) 
1996 to 2001 
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Comparison of Recycling 
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Statement of David L. Olson, Western Organization of Resource Councils 

My name is David L. Olson. My family and I operate a family grain farm south 
of Minot, North Dakota. I’m here to testify on behalf of myself and my community, 
and as a member and officer of the Souris Valley Chapter of Dakota Resource Coun- 
cil, one of six citizen groups that make up the Western Organization of Resource 
Councils. 

My expertise on the interstate transportation of solid waste comes from my obser- 
vation of the effects it has had on my community. I live just a few miles from the 
Echo Mountain Landfill, operated by Municipal Services Corporation (MSC), a sub- 
sidiary of Laidlaw. It receives the largest amount of out-of-state waste of any North 
Dakota landfill. 

Since the early 1990’s, I have been able to witness daily the transporting of tons 
of out-of-state waste being off loaded from the rail-head at Sawyer, and then trucked 
to and dumped at the Echo Mountain dump. The waste dumped at Sawyer includes 
municipal solid waste and industrial waste from many different States around the 
country, as well as Mexico and Canada. The Sawyer dump receives an average of 
405 tons of waste in one day, or 150,000 tons a year. That’s 30% of the amount of 
waste that the entire State generates in a year, and it’s 30% more than the amount 
of waste the entire State of North Dakota manages to recycle in a year. 

In spite of the fact that many North Dakotans had strong reservations about the 
wisdom of siting the Echo Mountain facility in the old coal spoils south of Sawyer, 
the lack of Federal legislation allowing States and local governments to control the 
flow of out-of-state waste into their landfills made it very difficult to prevent un- 
wanted garbage from coming into our community. We were successful in securing 
construction modifications that offered additional protection to our water supplies. 
We were also able to require the presence of a full-time on-site inspector at the facil- 
ity. But we lacked the necessary tools to be able to make the most fundamentally 
important decision: Did we want a mega-dump facility in our community or not? 

Since the facility was sited, those very things occurred which many of us pre- 
dicted, including illegal disposal of hazardous waste and failure to produce economic 
development. 

From the beginning, MSC assured the local community and the entire State that 
its site was never intended as, nor would it become a hazardous waste site. MSC 
officials testified here at the Capitol and promised that they understood and would 
strictly abide by North Dakota Health Department regulations, especially those per- 
taining to hazardous waste. 

Furthermore, they stated that all customers of theirs, the generators of waste 
would know of MSC’s compliance with all North Dakota Health Department laws. 
Unfortunately, this did not hold true. 

In late 1996, we learned that MSC had, in fact, allowed approximately 198 barrels 
of hazardous waste to be buried. The waste contained levels of barium several times 
higher than allowed by law. General Motors was the generator of the waste identi- 
fied as hazardous, which was contained in metal barrels. When the Health Depart- 
ment discovered the barium, they informed GM the barrels would have to go. Of 
course GM maintained the barrels would be too expensive to dig up, and tried to 
avoid compliance with the law. GM also claimed the site in question was “almost” 
a hazardous waste site because of its construction characteristics. The waste in 
question remained in the ground as months and months of negotiation went on be- 
tween GM, MSC, private citizens and the Health Department. To its credit GM did 
finally agree to a modified removal, removing some, but not all of the barrels of bar- 
ium. GM and MSC both paid fines for their illegal activities, and GM made an addi- 
tional voluntary contribution to the State’s university system. 

Less that three months after this situation was resolved, GM announced it was 
ending its contract with MSC. Subsequently, MSC has also lost its major contract 
for incinerator ash. There are now only six employees at the facility. Employees may 
decline even further as cells close. Needless to say, the vast economic benefit to the 
community that MSC predicted in its promotional materials never came to pass, and 
it appears slim it ever will. 

Area land owners like myself got together early in the 1990’s and speculation was 
rampant as to how a mega-facility like the Sawyer dump would affect all of us in 
the area and how it would affect the State as a whole? North Dakotans are a fairly 
pragmatic people. We were interested enough to contact other States where MSC’s 
parent company conducted business. We contacted health and environmental de- 
partments in some of those States. Since North Dakota was new at the mega-dump 
business we wanted to try to help ward off for North Dakota, waste disposal prob- 
lems that other States already encountered. 
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A couple of strongly needed things came out of our research and practical experi- 
ence. The interstate waste bills that the Senate has passed in the past are a start, 
but there are three additional points that I urge you to consider. Most of these 
points are addressed in the Interstate Waste bills that Senator Baucus and Senator 
Conrad have introduced, and I urge you to refer to them. 

First, there is a strong need for North Dakota and other States to have a “pre- 
sumptive ban,” like the one in Senator Baucus’ bill. This would ban imports unless 
the government of the host community okayed the shipments by signing a “host 
community agreement” with the waste company. Perhaps the most frustrating as- 
pect of our experience with MSC was that we did not have the right to decide 
whether they could come to the community or not. We will not have that right in 
the future unless the bill that you pass includes a “presumptive ban.” Without it, 
we are forced to rely on the governor to honor our wishes to stop an unwanted 
mega-dump. 

Second, you realize that these huge facilities impact so much more than lust the 
host community. A State should be given authority to control mega-landfills. One 
way to do this, which we endorse, is to let States use a “permit cap” to moderate 
out-of-state waste shipments by requiring that a portion of every landfill’s capacity 
be reserved for use by the host State. As more and more landfills close, every State 
will be looking for space to dispose of its own waste, both today, and in the years 
to come. A “permit cap” will help ensure that the host State’s needs are met. 

Finally, in the past some waste companies and States have wanted to exempt in- 
cinerator ash from this legislation. Common sense dictates no one would argue that 
waste that is shredded or compacted should be exempted from this bill so why 
should incinerated waste be exempted? Most ash goes to the same landfills as solid 
waste. We think it should be covered by the same laws. 

In closing, perhaps the most frustrating aspect of our experience with MSC was 
that we did not have any right what-so-ever to decide if they should come to the 
community or not. Since the courts have ruled that hauling of garbage between 
States is a form of interstate commerce, only Congress can give us the right to de- 
cide for ourselves next time whether garbage disposal is the kind of economic devel- 
opment we want to try. It is certainly not my intent, or the intent of our organiza- 
tion, to block the siting of out-of-state waste facilities in communities where citizens 
can make that determination through democratic channels. But we do firmly believe 
that communities need and deserve the right to control their own destinies and 
make their own decisions whether to say yes or no when a multi-national corpora- 
tion approaches them to host an out-of-state waste facility. Thank you. 


Dakota Resource Council, 
Dickinson, ND, June 3, 1997. 

Hon. John Chafee and Max Baucus, 

U.S. Senate, Washington, DC. 

Dear Senator Chafee and Senator Baucus: Thank you for the opportunity to 
respond to your questions about interstate transportation of solid waste. I apologize 
for not getting back to you sooner, but we are in the middle of planting season, 
which is a very busy time on our farm. 

I understand that Senator Chafee is beginning the process of drafting interstate 
waste legislation. I appreciate that you have both made this legislation a priority 
for your committee, and hope that you will schedule action soon. 

I am unable to respond to Senator Boxer’s questions because I have no experience 
with flow control, and because Dakota Resource Council and the Western Organiza- 
tion of Resource Councils have no position on it. 

In response to Senator Chafee’s question, the reason why last year’s Senate Inter- 
state Waste bill, S. 534, would not protect rural communities like mine is twofold. 
First, it would not, as you suggest, clearly give communities the right to say “no”. 
What it would give us is the ability to request that a Governor say “no.” While I 
hope that most governors would respect the wishes of the host community, keeping 
this authority one step removed from local officials brings a potential for abuse that 
is unacceptable to rural citizens. The responsibility of deciding to import waste must 
rest as close to the affected citizens as possible — in the hands of local officials. 

My greater concern, however, is not which level of government is given the right 
to say “no,” but process by which the decision to import or not is made. My experi- 
ence is that it is extremely difficult for concerned citizens to find out what is going 
on in time to influence the decisionmaking process. S. 534 would do little to change 
this. 
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As I testified before your committee in March, my neighbors and I did not find 
out about the landfill that was proposed in our town until local officials and prop- 
erty owners had been approached by the waste company and given their endorse- 
ment to the project. The decision was all but final before we knew the first thing 
about it. The company still had to go through the State permitting process, but local 
opposition to the landfill was countered by support from our representatives. 

Please don’t suggest as an alternative that we exercise our right as citizens of a 
democracy to recall and replace officials whose actions we disagree with. This option 
is unsatisf 3 dng and ineffective. We have replaced several of these people with indi- 
viduals who better represent our concerns, but the damage has been done. The per- 
mits have been granted, the landfill is here, and it will remain there forever. (This 
word has special meaning to those of us in family agriculture.) Perhaps we should 
have foreseen a situation like this and elected people who could resist the waste 
company’s promises of jobs and taxes, but none of us can predict the future, and 
I’ve met few officials who can walk away from promises of economic development 
being pitched by professionals. 

What we need is a process that levels the playing field as much as possible. Citi- 
zens should be informed and given the opportunity to speak before officials formally 
commit their votes, not after. Of all the Interstate Waste bills I and our group have 
reviewed, only the presumptive ban will provide this. 

S. 534 would require that citizens be notified in advance and given an opportunity 
to comment if their elected representatives want to sign a host community agree- 
ment, or if they want to ban imports, but it would also allow companies and officials 
who want to rubber stamp a proposed facility with little public input to do so — all 
they have to do is forego a host community agreement. This may sound irrational 
to you, but I have no doubt that it can and will happen if S. 534 is enacted — despite 
the waste companies’ assurances that host community agreements are now the 
norm and will continue to be used. 

Of course, no procedure set up by Congress can guarantee that abuses of the pub- 
lic trust will never happen, but I strongly believe that the presumptive ban would 
at least let us make sure that our officials know how their constituents feel before 
they commit their votes. 

Senators, we out here in western North Dakota have been trying for seven years 
to take what we feel is a common sense approach to waste importation by working 
with the waste company once we realized we couldn’t beat it. This is not what we 
wanted, but we had no choice under current law. Our reward has been empty prom- 
ises and illegal dumping. Giving up land forever to another State’s waste is a lot 
to ask of anyone. Leveling the playing field through a presumptive band is the only 
just approach. I strongly urge you to include a presumptive band in the bill you 
bring up in your committee. Thank you again for the chance to respond, I await 
your decision. 

Sincerely, 


David Olson. 


Statement oe Anthony Ciofalo, Vice President, Corporate and Government 
Affairs, National Solid Wastes Management Association 

A. introduction 

Mr. Chairman, I am speaking today on behalf of the National Solid Wastes Man- 
agement Association, part of the Environmental Industry Associations, which rep- 
resents some 2,000 companies across the United States that provide products and 
services for a better environment. NSWMA members collect and process recyclables; 
own companies that turn recyclables into new products; own and operate compost 
facilities; and collect and dispose of municipal and other nonhazardous solid wastes. 
In these remarks, I will use the term solid waste to refer to this universe of wastes. 

NSWMA members range in size from small, “mom and pop shops” with three or 
four trucks to large corporations with national operations. This industry, like others, 
is in a period of consolidation; many companies have merged or been acquired. As 
a result, our association has seen an increase in the number of members that are 
large, publicly traded, integrated companies — that is, they provide a menu of haul- 
ing, recycling, transfer and disposal services. These companies compete aggressively. 
But, so do our smaller, independent members, which still account for the majority 
of our members. Small companies are surviving through service flexibility and re- 
sponsiveness. In some cases, when a small waste service company is bought or 
merged into a larger one, the former owner may depart and start yet another haul- 
ing or recycling company, and start growing again. 
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Altogether, the industry that we represent is dynamic, competitive, and customer- 
oriented. Our members take great pride in their ability to provide efficient, cost-ef- 
fective, and environmentally protective services. 

Almost exactly 2 years ago, NSWMA came before this committee to address the 
issue of interstate movement of waste and flow control. Mr. Chairman and members 
of this panel, today I can repeat to you what we advocated 2 years ago, because the 
message has lost none of its force. In fact, it has gained relevance. The message is 
this: restricted borders have no legitimate place in the management of solid waste. 
It makes neither economic nor environmental sense to give States the right to keep 
out other States’ solid waste. It makes neither economic nor environmental sense 
to give communities the right to monopolize the management of solid waste created 
within their borders. These restrictions and controls are contrary to the trend to- 
ward bigger, better, more environmentally sound facilities, and they are contrary to 
the trend toward more innovative, flexible, waste management technologies and 
practices. 

One of the most visible, important trends in U.S. policy over the past 20 years 
has been the deregulation of monopolistic industries and the restructuring of these 
industries into competing, open markets. Banking, natural gas transportation, air- 
lines, telecommunications — one by one, the market barriers have been dismantled, 
the providers of products and services turned loose to compete for customers, and 
consumers given the right to choose their provider. The benefits have been lower 
prices and greater innovation. Just think of the changes that followed the disman- 
tling of AT&T’s monopoly on telephones: today, we have ftixes, pagers and cell 
phones; all manner of identifying, routing and saving calls; E-mail; and so on. Just 
as important, consumers can purchase only those services that they want and need, 
knowing for each individual service how much they will pay. Economic deregulation 
and competition unquestionably offer enormous benefits. 

This year. Congress is set to tackle perhaps the greatest monopoly of them all: 
the $200 billion U.S. electric utility industry. While I am not qualified to comment 
on the specifics of electricity restructuring, I expect yet another round of significant 
consumer benefits. But, here is the most important analogy between the waste serv- 
ices industry and the electricity industry: how can it be logical or fair for Congress 
to contemplate opening from coast to coast the borders of the huge electric utility 
industry, which has been thoroughly monopolized for decades, and, at the same 
time, take seriously the desire of a few States to close their borders to solid waste 
imports, or give special rights to a handful of solid waste service monopolies so that 
they may continue to use flow control to exploit their customers with hidden taxes 
for years on end? How can interstate restrictions and flow control serve the needs 
of citizens and businesses or enhance the viability of the industry that provides effi- 
cient, environmentally protective services? How can this be anything but a giant 
waste of time? For Congress to deregulate electric utilities and reregulate waste 
movements would be like going into a restaurant, ordering a heart-healthy meal and 
a club soda, and topping it off with double chocolate layer cake and cookie dough 
toffee crunch ice cream. It’s not what the doctor ordered. 

Most of what you are hearing about the alleged need for Federal intervention in 
these issues is being driven by a relatively small group of States and communities. 
In fact, it is often driven by one level of government wishing to impose its will on 
another level of government. For example, a State government may wish to stop 
solid waste imports even when the imports provide economic benefits to local com- 
munities in the State. Or, a county government will require flow control against the 
will of a city, town, or village within that county. There are examples of this in 
many States, including New York, New Jersey, Pennsylvania, Maryland, and Min- 
nesota. 

Throughout the United States, trash is picked up every day. Recyclables are sent 
to market every week. The job is getting done, and it is getting done without pass- 
ports, border guards, import taxes, or other restrictions on commerce. The few com- 
munities and States that believe they need help really do not need help in this mat- 
ter. Consumers definitely do not need the kind of “help” being proposed. 

Now, I would like to comment more specifically on these matters. I will begin with 
the interstate movement of solid waste. 

B. INTERSTATE MOVEMENT OF NONHAZARDOUS SOLID WASTE 

1. Interstate Solid Waste Movements Are Part of the Trend Toward Better Waste 
Management 

Nonhazardous solid waste does not cross State borders randomly. It moves 
through an extensive and intricate web of transactions. This movement is part of 
a decades-long trend that has created a nationwide solid waste management infra- 
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structure offering multiple options for protection of human health and the environ- 
ment, conservation of resources, and economic efficiency. Let me explain. 

We learned the hard way how dangerous and damaging uncontrolled dumping can 
be. As part of the nation’s environmental awakening. Congress and the States 
passed laws to improve the management and disposal of wastes. These laws and the 
regulations that followed gave communities new options such as source reduction, 
composting, and recycling, and they created a framework of stringent environmental 
protection for combustion and land disposal facilities. 

No longer is it acceptable to dump wastes in the most convenient gully or openly 
burn trash. Comprehensive Federal rules, supplemented in many States by even 
tougher State standards, require today’s municipal solid waste landfills to be care- 
fully sited, designed, built, operated, closed, and cared for decades after closure. 
Every step in the development process must be planned. The goal is to keep wastes 
and their byproducts isolated in order to protect groundwater and the surrounding 
environment. 

As a result, we have the best, most highly engineered solid waste landfills in the 
nation’s history. They protect health and the environment — today and into the fu- 
ture. However, these landfills are expensive to build and operate, so they are built 
big for economies of scale, that is, to keep costs down. They often serve huge geo- 
graphic or metropolitan areas. Some can receive several thousand tons of trash each 
day. 

As these large, highly engineered landfills have replaced generally smaller, local 
and less protective ones, we have seen a drop in the total number of facilities. In- 
deed, we don’t need as many. The U.S. Environmental Protection Agency estimated 
that the Nation had some 20,000 landfills in the late 1970’s. In our 1995 survey, 
we counted fewer than 2,900 landfills taking municipal solid wastes. Still, these fa- 
cilities provide the Nation more than adequate disposal capacity, as I will explain 
later in these remarks. 

The point is that while we still have plenty of municipal solid waste landfills to 
serve the nation, we have fewer local facilities. Solid wastes must travel farther on 
average to reach disposal, and that travel can involve crossing State lines. 

There are side benefits of today’s bigger, better, less numerous landfills. One is 
that fewer NIMBY siting battles take place. A more important one is that economies 
of scale, along with competition among facilities, really do keep costs in line. The 
tipping fee, or disposal fee, at the landfills that our members own and operate aver- 
aged just over $30 per ton in 1996, according to our survey data. A ton of trash 
is more than the average individual creates in a year, by the way. Of course, there 
is more to waste management than disposal, and household hills will reflect other 
costs such as hauling and recycling. But, it should be comforting to citizens and 
businesses to know that competition and economies of scale keep solid waste dis- 
posal affordable even as regulations and a commitment to quality by owners and 
operators keeps it safe and environmentally protective. 

We believe the facts show that solid waste landfills offer the public a good deal: 
environmental protection at reasonable prices. 

2. What the Data Show About Interstate Solid Waste Movement 

The solid wastes that cross borders today for disposal include not only municipal 
trash of the sort that we produce at home and in the offices and cafeterias of our 
businesses, industries and institutions, but also such wastes as construction and 
demolition debris, automobile salvage residues, combustion ash, and other non- 
hazardous wastes. 

In 1995, the most recent year for which NSWMA collected interstate movement 
data, we found the following facts: 

• About 25 million tons of solid waste crossed State lines for disposal. 

• By far the majority of States both exported and imported such wastes. Forty- 
nine States and the District of Columbia exported some portion of their wastes for 
disposal in other States. Only New Mexico did not. Forty-five States imported some 
portion of their solid wastes. 

• 248 different and regular waste interactions occurred between States. We define 
an interaction as the movement of solid waste between two States or with one of 
our neighboring countries as an import or an export. 

• Of these interactions, 146 (almost 60 percent) involved movement to neighbor- 
ing States. 

Comparing the total amount of solid wastes disposed in the Nation with the 
amount that moves in interstate commerce shows that only a small fraction actually 
crosses State lines. According to Chartwell Information Publishers, an independent 
publishing company that monitors solid waste disposal facilities, the Nation annu- 
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ally disposes of about 280 million tons of solid waste in non-captive facilities. By 
this estimate, less than 9 percent of the total moved across State lines in 1996. 

To summarize the data on interstate movement, we can see that only a relatively 
small amount of solid waste crossed State lines in 1995, and these shipments were 
headed to facilities that must comply with extensive Federal, and in many cases. 
State regulations to protect health and the environment. Furthermore, most of this 
interstate movement is occurring between neighboring States. 

The picture we see is not a disposal system out of whack, but rather an orderly, 
efficient and geographically reciprocal management process that works day-in and 
day-out the same way as other free markets work. It underscores the Founding Fa- 
thers’ notion of a national economic union — the United States — and the constitu- 
tional need for a Commerce Clause to protect this most basic and successful demo- 
cratic vision. 

I have explained that interstate movement of wastes is related to the interdepend- 
ence of States at a time when we have learned to build bigger and better landfills. 
Now I would like to discuss some additional reasons why interstate waste move- 
ments occur and make some related points. But first, permit me to try to defuse 
this issue a bit. What is it that really bothers opponents of interstate movement of 
trash? Surely, truck and rail movements of garbage are no more cause for concern 
than are movements of the raw materials of production — oil, chemicals, minerals, 
and the like. For the most part, all types of material travel safely and securely in 
interstate commerce every day. I suggest that few people would even be able to tell 
the contents of a long-haul truck transporting solid waste along a highway to its 
final destination. 

And, what about the traffic on the nation’s streets and highways? What causes 
more congestion and produces more air emissions: all of the trash that is moved, 
or all of the automobiles that we drive? I think the answer is obvious, yet few people 
seriously advocate banning cars from the roads. 

3. Interstate Waste Movements are a Function of Geography 

Many U.S. cities are situated on or near State borders. Think of Charlotte, Chi- 
cago, Kansas City, New York, Philadelphia, St. Louis, and Washington, DC., to 
name a few. These cities have spheres of influence that extend in all directions. 
They have interdependent relationships with their surrounding communities, pro- 
viding work, entertainment, and other benefits to people who live outside the city 
limits, including those in the neighboring State. We do not prohibit commerce be- 
tween cities and their suburbs across State lines. We do not ban commuter traffic 
between cities and adjacent States. Why should we ban exports of solid waste from 
these cities into the areas that benefit from the city in so many ways? As I indi- 
cated, much of the waste movement across State borders occurs between neighbor- 
ing States. From my perspective, it makes no more sense to bar interstate move- 
ment of solid waste than to bar interstate movement of other kinds of goods. Indeed, 
my company does not think of waste collection and disposal in terms of “States” — 
we plan and operate on the basis of “markets” — that is, geographic regions that are 
defined by what makes economic sense. 

Philadelphia deserves particular mention on this point. In 1978, the U.S. Supreme 
Court handed down the landmark decision prohibiting States from trying to inter- 
fere with cross-border shipments of trash. 'That decision stopped New Jersey from 
banning imports from Philadelphia. Today, the tables are turned, and Pennsylvania 
is lobbying to close the door on waste imported from New Jersey and other States. 
Obviously, the citizens of New Jersey won when their State government lost in court 
18 years ago. We believe that, like New Jerseyans, Pennsylvanians will benefit 
equally from open borders. 

4. Host Benefits Come From Interstate Movements 

Few people think of benefits from imported solid waste, and yet another impor- 
tant reason why waste moves across State lines is because it is invited in. Many 
communities view waste disposal the same as other industrial activity — as a source 
of jobs and income. These communities agree to host a landfill that will import solid 
waste because they have structured arrangements in which they receive “host bene- 
fits” from the incoming waste. The benefits are often calculated as a dollar amount 
paid on each ton disposed. These benefits have been used to support an enormous 
range of services such as school programs, senior-citizen programs, emergency serv- 
ices, street improvements, and other important community activities. Let’s not for- 
get that every dollar in public funds a community can raise on its own is one less 
dollar for which it must ask the State or Federal Government. 

The Reason Foundation, a non-profit public policy research and education organi- 
zation, has studied host benefits at landfills and concluded that, “Top-down siting 
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of facilities simply is not acceptable to local residents. Host-community benefits in- 
troduce market-like decisionmaking processes that allow local citizens to make 
choices about whether, where, and how a disposal facility is sited.” The Reason 
Foundation reports that six States have legislation to encourage or require com- 
pensation and/or citizen participation in siting. Of course, host benefits don’t make 
much sense if waste is not coming from outside the immediate community. 

5. Capacity Assurance Has Nothing To Do with Interstate Movements 

I want to address a concern about safeguarding the authority of State govern- 
ments to prescribe how much disposal capacity their communities need to have. Im- 
ports of solid waste do not undermine these kinds of State requirements. Commu- 
nities have the option to add capacity beyond a prescribed amount, if they wish, in 
order to receive host benefits from waste imports. 

Furthermore, survey data shows that imports of solid waste are not depriving 
States of adequate capacity. According to EIA surveys, the Nation had more solid 
waste disposal capacity in 1995 than it has had in the past 10 years. Fully 38 States 
reported more than 10 years of disposal capacity in 1995, compared to only 21 
States that reported that much in 1992 and 25 in 1986. 

Again, what has happened is that new and better solid waste landfills were sited 
and built — even in States that were importing solid waste. For example, Pennsyl- 
vania is sensitive to imports, yet it increased its statewide landfill capacity from less 
than 5 years in 1986 to more than 10 years in 1995. Clearly, solid waste imports 
have not undermined this State’s disposal capacity. 

I mentioned earlier that there are different categories of waste that cross borders. 
Another category that I did not mention, but which also crosses borders, is hazard- 
ous waste. If States began closing borders to all sorts of waste, many exporters of 
hazardous wastes would have to construct new in-State hazardous waste facilities — 
not necessarily a popular public process. And, what about radioactive waste? Do 
States really want to be self-sufficient in managing these kinds of wastes? What 
about recyclables? Do States want to stop taking advantage of global markets in 
recyclables and reuse everything that they generate? 

When we hear calls for restricted borders in the name of self-sufficiency, we need 
to pause and reflect on what might happen. A Federal right unilaterally to stop 
waste imports could cause adverse reactions in neighboring States. A State that 
closes its border to imports could find its exports unwelcome. States could become 
embroiled in a war of attrition, each cutting off any imports of any type of waste 
from anywhere else — and each being forced to manage all of its own. 

Waste disposal is no different from any other kind of industrial activity. It re- 
quires freedom of commerce. Not every community needs to have its own disposal 
site when it has access to competing facilities that safely accommodate solid waste 
regionally. 

In summary, only a small amount of solid waste moves between States. The move- 
ment is mostly between neighboring States. Solid wastes move for a number of very 
legitimate reasons, including proximity of disposal sites, lack of immediate local dis- 
posal capacity, and economics. As politically inviting as it may be, Congress should 
not allow States to ban the movement of solid waste any more than it should allow 
finished goods from one State to be banned from another State. 

C. FLOW CONTROL OF SOLID WASTE 

1. Flow Control Is Inefficient and Raises Prices 

Flow control is an enormously expensive and inefficient way to manage garbage. 
It creates a monopoly where all local wastes must be sent for recycling or disposal. 
It insulates the designated facility from competition — that is, from the need to oper- 
ate efficiently and with the needs of consumers in mind. As a result, flow control 
raises prices and hinders innovation, yet it does nothing to advance the goals of in- 
tegrated waste solutions or protection of public health and the environment. 

Flow control causes rates for various services to be bundled together so that con- 
sumers have no idea how much they are pa 3 dng for each individual service. They 
have no way of knowing if they are paying too much or too little, or even whether 
they are getting the services they want and need. For example, through county-wide 
flow control, residents in a municipality can end up paying for suburban curbside 
recycling that does not even serve them. Businesses can end up paying for services 
they do not use, such as household hazardous waste collection. Subsidies like these 
in other industries such as telecommunications were among the primary reasons for 
the movement to deregulate. 

Flow control is essentially a hidden tax. Its main purpose is to provide back-door 
tax revenue to those lucky enough to direct the flow. 
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2. Both Public and Private Sectors Have Been Harmed by Flow Control 

During the years that flow control was in effect, that is, before the U.S. Supreme 
Court’s Carbone decision in 1994 that found it interfered with the constitutional 
right to interstate commerce, powerful evidence was building of the harm produced 
by this monopolistic practice. Nor did the evidence come solely from private-sector 
companies deprived of markets, although that obviously has always been a great 
concern to us. It came from the public sector as well. We were able to collect testi- 
mony from a number of mayors and other public officials who had first-hand experi- 
ence paying for flow control. (By the way, one of these mayors is now Congressman 
William Pascrell of New Jersey.) We heard how millions of dollars had to be di- 
verted from municipal budgets to fund overpriced disposal. We heard how these pre- 
cious dollars might otherwise have supported additional fire protection, police, edu- 
cation and other urgent municipal services. We heard how municipalities were pay- 
ing for services they did not even receive. Here are examples of the hardships im- 
posed by flow control: 

• New Jersey, the most extensively flow-controlled State in the country, also has 
the nation’s highest tipping fees, averaging more than $90, $11 per ton higher than 
the next highest State average. New Jersey’s tipping fees exceed competitive market 
prices by $110 million per year, according to U.S. District Court Judge Joseph E. 
Irenas in a ruling against the State’s flow control regulations. In other words. New 
Jersey imposes a $110-million tax on citizens and businesses through the tipping 
fee. 

• The Hudson County Improvement Authority in New Jersey uses flow control to 
pay off $130 million in bonds for an incinerator that will never be built. The county 
monopoly spent over $55 million in planning, engineering studies and administra- 
tive expenses for a project that was canceled. 

• In Hennepin County, Minnesota, where Minneapolis is located, the waste-to-en- 
erp' plant was charging $95 per ton of waste disposed when the actual cost of oper- 
ating the facility was $45-50 per ton. Minneapolis officials became so frustrated 
having to pay what amounted to $4 million in teixes for virtually no benefit that 
they used the threat of hauling the city’s trash out of State to win a lower tipping 
fee. Of course, without the legal authority of the Carbone decision, Minneapolis 
would not have had this leverage. 

• In Ohio, solid waste districts planned to use flow control and district fees to col- 
lect and spend some $1.2 billion for solid waste activities over a 9-year period. Most 
of those funds would have gone into district-owned or district-operated recycling pro- 
grams in competition with pre-existing, private-sector recycling operations. 

3. Loss of Flow Control Authority Did Not Harm Integrated Waste Management Sys- 

tems 

It is clear that the Carbone ruling was a blessing to towns and cities that felt 
highjacked by flow control ordinances. It gave them breathing room and, in many 
cases, leverage to win lower tipping fees. However, Carbone led to many dark and 
foreboding pronouncements on the part of flow control advocates. Let me cite a few 
from news reports at the time: 

• “the world of municipal solid waste management is turned upside down.” 

• “integrated municipal solid waste management will take a major step back 

• “the losers . . . are likely to be many operators of such environmentally popular 
options as MRFs, recycling programs, composting facilities and household hazardous 
waste activities. . . .” 

• “there will be chaos and confusion in the management of municipal solid 
waste.” 

I will not bother to debunk in detail all of the exaggerated claims. The common 
message was that the world as we knew it was about to end — that flow control was 
integral to modem, integrated waste management, and without it all of our care- 
fully built programs would unravel. These assertions have since been demolished by 
research and real-life experience. EPA delivered the mortal blow in a report to Con- 
gress 2 years ago, after 18 months of study. The agency found that public health 
and environmental regulation, not flow control, protects health and the environ- 
ment. It found no data to suggest that flow control ensured disposal capacity or was 
necessary to achieve the goals of source reduction and recycling. In fact, it found 
that flow control played an altogether limited role in the solid waste market. 

A perverse irony of flow control is that it was used in ways that did not benefit 
the environment. In Rhode Island and Illinois, Superfund sites were designated 
under flow control mandates. In Ohio, flow control was imposed in a way that would 
have directed waste away from many facilities meeting Ohio Best Available Tech- 
nology (BAT) standards and into facilities not meeting those standards. Generators 
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in most Ohio solid waste districts used BAT landfills before designation took effect, 
yet after the initial designations were made, fewer than half of Ohio’s districts had 
selected BAT-type landfills. 

What power does local government have, without flow control, to set goals and 
enforce standards? Local government can ensure proper management of wastes 
without having to provide the actual waste service or dictate how the market will 
work. No one disputes that local government must set housing codes, but this does 
not mean that government must build the houses. No one disputes that government 
has a role in protecting public health and safety, but this in no way implies that 
government must limit the number of hospitals, or flow patients to particular doc- 
tors, nurses, and clinics. Flow control is the environmental equivalent of a govern- 
ment-backed monopoly on housing or health care. 

4. Flow Control Is Not Necessary To Protect Bond Holders 

Today, the primary claim of flow control advocates is not the imminent failure of 
integrated waste management, but rather the imminent failure of investor-grade 
ratings on bonds used to finance flow-designated facilities. Bear in mind that we are 
now nearly 3 years past Carbone. “Imminent” is not the word that springs to my 
mind to describe the predicament that faces these former waste monopolies today. 
What, in fact, has been going on the past 34 months? 

According to flow control advocates, Moody’s Investors Service has downgraded 
the bonds of 15 flow control facilities. Yet, all but one downgrade occurred within 
the first year after Carbone. In other words, in the nearly 2 years since May 1995, 
Moody’s downgraded only one more facility’s bonds. 

And, what about the ratings on the bonds to begin with? Most of the downgraded 
bonds were either A or Baa. They were not triple-A, which is the rating that is given 
to the most secure investments. Even under flow control, waste facilities had risk. 
This point was made in the Official Statement from the Mercer County Improve- 
ment Authority’s 1992 Solid Waste Facility Bond Prospectus. I quote: 

There can be no assurance that in any given Fiscal Year the total ton- 
nage (and/or cubic yardage) of solid waste which is generated within the 
Region will be equal to or greater than the projected tonnage (and/or cubic 
yardage) upon which the Authority’s Tipping Fees were based . . . As a re- 
sult of the following circumstances and other conditions and factors over 
which the Authority exercises no control, the aggregate revenues received 
by the Authority from its solid waste operations in a given Fiscal Year may 
be less than the amounts necessary for the Authority to meet its obligations 
to pay debt service and maintain reserves with respect to the 1992 Bonds 
and to pay the Authority’s other expenses. 

Last September, another bond rating company, Standard & Poor’s, issued an up- 
date on flow control financing in its municipal edition of CreditWeek. The report put 
it this way: “Will there be rating upgrades if flow-control ordinances are reinstated 
through congressional legislation? The answer is no.” Let me emphasize that: “The 
answer is no.” S&P makes the point that virtually all facilities that previously bene- 
fited from flow control have made the adjustment to a competitive market. In fact, 
S&P made this point all along. Again, to quote from last September’s CreditWeek, 

Standard & Poor’s has previously stated that few ratings would be af- 
fected by the lack of flow control. The relative stability of solid waste sys- 
tem ratings over the past 2 years has been due in large part to the fact 
that many have displayed characteristics that insulate them from the loss 
of flow control. 

According to S&P, “one of the primary indications of success in the post-Corhone 
environment is management’s awareness of industry change and its ability to adapt 
to the business environment.” Indications of what S&P calls “strong management” 
are efforts to maximize alternative revenue streams, cost reductions and contract re- 
negotiations, increased focus on appropriate cost structures, unbundling of rates and 
services, and reduction of stranded costs. 

S&P even announced that it was changing its approach to evaluating solid waste 
credits to reflect the realities of competition, just as it had done with public power 
and investor-owned utilities. According to the report, “The deregulation and in- 
creased competition facing the public power industry closely parallels the events 
that have occurred in the solid waste industry.” Let’s not undo our successes in 
weaning ourselves from flow control, not when we have shown how to open the 
doors of competition to the far larger electric utility industry. 
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5. Flow Control Cannot Guarantee Trash Or Ensure A Successful Operation 

As a waste company executive, I believe strongly that the ability to operate in a 
competitive market is a far greater predictor of business success than a so-called 
guaranteed flow of business. The reason is that no one can guarantee the workings 
of a market — not even a highly monopolized market. The evidence shows that even 
when the iron jaws of flow control were operating, they could not guarantee that 
designated waste facilities would always have an adequate supply of trash. For ex- 
ample, it is pretty clear that the explosive rise of curbside recycling and the reces- 
sion in the early 1990’s reduced the amounts of trash that designated waste facili- 
ties were counting on. Other disposal facilities that competed in the free market also 
felt the pinch, but since they were built to compete — for example, by lowering their 
prices or improving customer service — they were far better able to handle the rise 
and fall of the trash tide. 

Evidence also points to some designated facilities’ having been oversized to begin 
with. Apparently, the guarantee of trash gave the designers of these facilities delu- 
sions of unlimited business. Even when studies indicated the limits of the local 
trash supply, they added disposal capacity, hoping somehow to be able to grow into 
it. This is acceptable when you are competing, not when you are being subsidized. 

The dilemma of uncertainty that faces central planners was effectively described 
in a Feb. 4, 1997 Washington Post article. The article described how a “trash short- 
age” is playing havoc with municipal budgets in the Washington metropolitan area. 
Among the reasons for the shortage identified in the article were private-sector 
landfills that compete on the open market, but also identified were recycling pro- 
grams and other efforts to reduce trash. The article reported that 12 of 18 members 
of a Fairfeix County, Virginia citizens advisory committee on solid waste quit in Jan- 
uary because the county Board of Supervisors ignored warnings years ago that the 
county would have difficulty repaying the $250 million in bonds it sold to build an 
incinerator at Lorton. A question asked by one of the remaining advisors who sym- 
pathized with the quitters was why the county had gotten into the trash business 
to begin with. It is a question that I would hope Members of Congress seriously ask. 
Why not leave the business of managing trash up to the experts? 

Inability to meet facility designs with adequate amounts of garbage is an inter- 
national issue. News reports recently have cited garbage shortages at German incin- 
erators because of recycling and changing waste generation habits. 

6. New Jersey Is A Good Example Of Flow Control’s Failures 

Let’s look more closely at one of the States crying the loudest for Federal flow 
control authorization. New Jersey is a State that instituted not only statewide flow 
control but statewide utility regulation of the waste services industry. What did it 
accomplish? It managed to force literally hundreds of small waste hauling compa- 
nies out of business because of complex and expensive transactional costs, thus re- 
ducing the number from some 2,500 to slightly more than 600. It managed to make 
landfills almost impossible to site. It created massive bureaucracies in the form of 
waste authorities. It produced a system that dictates where all garbage must go for 
disposal, yet which ironically allows hundreds of thousands of tons to leave the state 
each year for disposal elsewhere. It produced a system that periodically must offer 
out-of-state sources of trash cheaper rates for disposal than in-State sources can 
find. Do not be fooled by claims that New Jersey has used regulation of waste dis- 
posal effectively. New Jersey’s system is itself wasteful. No wonder the State feels 
nervous about its reliance on flow control. 

Why is it that flow control has been opposed by the New York State Conference 
of Mayors and Municipal Officials, by a majority of mayors in New Jersey’s biggest 
cities, and by mayors and public works directors in other States? Why has it been 
opposed by the National Association of Manufacturers, the National Federation of 
Independent Business, the New Jersey State Chamber of Commerce, the Associated 
Builders and Contractors, the International Council of Shopping Centers, and other 
business and industry p-oups? Why has it been opposed by the Competitive Enter- 
prise Institute, the National Teixpayers Union, and other advocates of better, small- 
er government? Why has it been opposed by the Sierra Club, the Natural Resources 
Defense Council and other environmental groups? The answer is that flow control, 
any way you look at it, simply is not good government. It interferes with the objec- 
tives of an enormous range of interests. Not many issues manage to annoy so many. 

The cry for help on flow control is coming from a very few sources who happen 
to cry loudly. It is coming from a few local governments that made poor business 
decisions and now need to be bailed out. They should not be bailed out. 

We deregulated telephones, banks, airlines, and other industries. We are moving 
ahead in electricity. Let’s not force waste services to swim upstream against today’s 
currents and become a network of flow monopolies. If we do, the day will come when 
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the inexorable pressures of the market start tearing the system apart. Let’s avoid 
the pain by saying today that the free market will be allowed to remain open. 

In conclusion, Mr. Chairman, flow control and interstate restrictions are wasteful, 
expensive and unnecessary. I urge the committee to reject any legislation embodying 
those concepts. I appreciate the opportunity to have offered this testimony. 
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INTERSTATE SOLID WASTE MOVEMENT IN 1995 


STATE 

IMPORTS FROM: 

EXPORTS TO: 

Alabama 

Georgia 

Georgia, Kentucky, Mississippi, Pennsylvania. 
Tennessee 

Alaska 


Washington 

Arizona 

California, Nevada, Texas, Utah, Mexico 

New Mexico, Utah 

Arkansas 

Mississippi, Missouri 

Illinois. Kentucky. Louisiana, Mississippi, 
Missouri, Oklahoma, Tennessee, Texas 

California 


Arizona, Nevada, Oregon, Texas, Utah, 
Washington 

Colorado 

Kansas, Nebraska, Utah. Wyoming 

Kansas, Nebraska, New Mexico. Texas 

Connecticut 

New York 

Illinois, Massachusetts, Michigan, New 
Hampshire, New York. Ohio. Pennsylvania, 
Rhode Island 

Delaware 


Kentucky, Pennsylvania, Virginia 

District of Columbia 


Pennsylvania. Virginia 

Florida 


Georgia 

Georgia 

Alabama, Florida, Maryland, North Carolina, 

Alabama. Michigan. Pennsylvania. South 


South Carolina. Tennessee, Virginia 

Carolina, Tennessee 

Hawaii 


Washington 

Idaho 

Oregon, Washington 

Montana, Oregon, Washington 

Illinois 

Arkansas, Connecticut, Indiana, Iowa, Kansas, 

Indiana, Kentucky, Michigan, Minnesota, 


Kentucky, Michigan, Minnesota, Missouri, 
Nebraska. New Jersey. New York, Ohio, 
Pennsylvania, Tennessee. Washington, West 
Virginia, Wisconsin 

Missouri, Ohio. Pennsylvania. Wisconsin 

Indiana 

Illinois. Iowa, Kansas, Kentucky, Michigan, 
Missouri, New Jersey, New York. Ohio. 
Wisconsin. Vermont 

lllinos, Kentucky, Michigan, Ohio, Wisconsin 

Iowa 

Minnesota, South Dakota 

Illinois, Indiana, Minnesota. Nebraska. 
Wisconsin 

Kansas 

Colorado, Missouri, Nebraska. Oklahoma 

Colorado. Illinois. Indiana. Missouri, 


Pennsylvania. Texas 

Kentucky Alabama, Arkansas, Delaware. Illinois, Indiana, Illinois, Indiana, Ohio, Pennsylvania, Tennessee 

Louisiana, Ma^land, Massachusetts. Michigan, 

Misslssip^, Missouri, New Jersey, New York, 

North Carolina, Ohio, Oklahoma, Pennsylvania, 

South Carolina. Tennessee, Virginia. West 
Virginia. Wisconsin 


Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 


Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 
New Jersey 


Arkansas, Michigan, Texas 
Massachusetts. New Jersey, New Hampshire, 
Rhode Island, Vermont 
New York. Pennsylvania, Virginia 

Connecticut, Maine, New Hampshire, New York, 
Rhode Island. Vermont 
Connecticut, Georgia. Illinois, Indiana. 
Minnesota, New Jersey, Ohio, Pennsylvania, 
Texas, Virginia, Wisconsin, Canada 
Illinois, Iowa, North Dakota, Wisconsin 

Alabama. Arkansas. Louisiana. Tennessee 
Arkansas. Illinois, Kansas 

Idaho, North Dakota, South Dakota, Wyoming 
Colorado. Iowa, South Dakota 
California, Utah 

Connecticut, Maine, Massachusetts, Rhode 
Island, Vermont 
New York 


Kentucky. Mississippi, Texas 
Massachusetts, New Hampshire, Pennsylvania, 
Rhoce Island 

Georgia, Kentucky. Pennsylvania, Virginia, West 
Virginia. Wisconsin 

Kentucky, Maine. New Hampshire. New York, 
Pennsylvania, Vermont 
Illinois. Indiana, Kentucky. Louisiana, North 
Dakota, Ohio, Pennsylvania, Wisconsin 

Illinois, Iowa, Michigan, North Dakota, South 

Dakota, Texas. Wisconsin 

Arkansas, Kentucky, Tennessee 

Arkansas. Illinois. Indiana, Kansas. Kentucky, 

Tennessee 

North Dakota 

Colorado, Illinois, Kansas, Wyoming 

Arizona. Pennsylvania, Utah 

Maine, Massachusetts. New York. Pennsylvania 

Illinois. Indiana, Kentucky, Maine, Michigan, 
Ohio, New York, Pennsylvania, Texas, Virginia. 
West Virginia 
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INTERSTATE SOLID WASTE MOVEMENT IN 1995 


STATE 

IMPORTS FROM: 

EXPORTS TO: 

New Mexico 

Arizona, Colorado, Texas 


New York 

Connecticut, Massachusetts. New Hampshire, 

Connecticut. Illinois, Indiana. Kentucky. 


New Jersey, Ohio, Pennsylvania, Vermont, 

Maryland, Massachusetts, New Jersey, Ohio, 


Canada 

Pennsylvania, Vermont, Virginia, West Virginia 

North Carolina 

South Carolina, Tennessee. Virginia 

Georgia, Kentucky, Pennsylvania, South 

Carolina 

North Dakota 

Michigan. Minnesota. Montana. South Dakota 

Minnesota. Montana. South Dakota 

Ohio 

Connecticut. Illinois. Indiana. Kentucky. 

Illinois, Indiana. Kentucky, Michigan, New York. 


Michigan. New Jersey. New York. Pennsylvania. 
West Virginia. Canada 

Pennsylvania. West Virginia 

Oklahoma 

Arkansas 

Kansas. Kentucky, Texas 

Oregon 

California. Idaho. Washington 

Idaho, Washington 

Pennsylvania 

Alabama, Connecticut. Delaware, District of 

Illinois, Kentucky, MarylanO, Michigan, New 


Columbia, Georgia, Illinois, Kansas, Kentucky. 
Maine, Maryland, Massachusetts. Michigan, New 
Hampshire. Nevada. New Jersey, New York, 
North Carolina, Ohio. Rhode Island. South 
Carolina, Virginia. Vermont, West Virginia. 
Canada. Puerto Rico 

York, Ohio. Virginia, West Virginia 

Rhode Island 

Connecticut, Maine 

Maine. Massachusetts. New Hampshire, 
Pennsylvania 

South Carolina 

Georgia. North Carolina 

Georgia. Kentucky, North Carolina, Pennsylvania 

South Dakota 

Minnesota. North Dakota 

Iowa, Montana, Nebraska, North Dakota 

Tennessee 

Alabama, Arkansas. Georgia, Kentucky. 

Georgia, Illinois. Kentucky, Mississippi, North 


Mississippi, Missouri, Virginia 

Carolina. Texas 

Texas 

Arkansas. California. Colorado, Kansas. 
Louisiana. Minnesota, New Jersey, Oklahoma, 
Tennessee. Wisconsin, Mexico 

Arizona, Louisiana, Michigan. New Mexico 

Utah 

Arizona, California. Nevada. Wyoming 

Arizona, Colorado. Nevada. Vi/yoming 

Verqnont 

Massachusetts. New York 

Indiana. Maine. Massachusetts, New Hampshire. 
New York, Pennsylvania 

Virginia 

Delaware, District of Columbia, Maryland, New 

Georgia, Kentucky, Maryland, Michigan, North 


Jersey, New York, Pennsylvania 

Carolina, Pennsylvania, Tennessee. West 

Virginia 

Washington 

Alaska, California, Hawaii. Idaho. Oregon, 
Antarctica, Canada 

Idaho. Illinois. Oregon 

West Virginia 

Maryland, New Jersey, New York, Ohio. 
Pennsylvania, Virginia 

Illinois, Kentucky. Ohio, Pennsylvania 

Wisconsin 

Illinois, Indiana. Iowa. Maryland. Michigan, 

Illinois, Indiana, Kentucky, Michigan, Minnesota, 


Minnesota 

Texas 

Wyoming 

Utah, Nebraska 

Colorado. Montana. Utah 

Antarctica 


Washington 

Canada 


Michigan, New York, Ohio, Pennsylvania. 
Washington 

Mexico 


Arizona, Texas 

Puerto Rico 


Pennsylvania 
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National Solid Wastes 
Management Association 


April 28, 1997 

The Honorable John Chafee 
The Honorable Max Baucus 
Environment and Public Works Committee 
United States Senate 
Washington, D.C. 20510-6175 


Dear Senators Chafee and Baucus, 

In your April 1, 1997 letter, you asked me to answer the following question: 

“In your statement, you oppose both flow control and interstate as unnecessary 
interferences with interstate commerce. You compare the situation to the electric 
utility industry. You are right that Congress is contemplating de-monopolizing 
probably the most monopolized industry to make the electricity industry more 
efficient and create lower costs for consumers. However, one of the most 
controversial issues is what the industry calls, "stranded costs": who pays for the 
inefficient costs due to their old monopoly status?” 

My statement about electric utility deregulation was made in the context of the 
benefits consumers across America will experience when deregulation turns inefficient 
monopolies into competitive companies. Regulation has long protected the electric 
utility industry from the rigors and benefits of competition. 

By contrast, the solid waste industry has long been competitive and market 
oriented. Flow control with its attendant inefficiencies and high cost is a relative 
newcomer to solid waste management. Fortunately, the Supreme Court’s decision in 
the Carbone case effectively prevented solid waste from becoming a monopoly. 

As to stranded costs, I will be the first to say that I am not an expert on stranded 
costs in the eleiaric industry. It is possible that those costs have been exaggerated. 

We have learned, after all, that the threat of bond default was greatly exaggerated for 
flow control facilities. In May, 1995, after downgrading 14 flow control facility bonds, 
Moody’s Investors Service warned, “additional downgrades are likely without a 
Congressional solution.” In the almost two years since that statement was made, 
Moody’s has only downgraded one additional offering. They have never cited one 
instance of a missed bond payment. 

Moreover, I see a significant distinction between bonds for electric utility bonds 
and bonds for flow controlled solid waste facilities. When investors bought electric 
utility bonds they had no reason to believe that the utility would be de-monopolized and 
forced to operate compeititvely. 
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Flow control facility bonds are different. Investors who read the bond 
prospectuses and have even minimal knowledge of solid waste, knew that waste 
generation is uneven over the years and is subject to fluctuations based on the strength 
of the economy and the level of recycling. Prospectuses issued several years before 
the Supreme Court decision warned investors that even with flow control, sufficient 
levels of garbage might not exist to meet the facility's revenue requirements. 

As to 'who pays", I am not convinced that any flow control facility is in serious 
financial danger. In the three years since the Supreme Court decision, these facilities 
have learned to compete and to survive without flow control. The rigors of the 
marketplace forced them to operate leaner and more efficiently. 

However, let’s assume a worst case scenario. Let's assume a facility defaults on 
its bonds. What then? As you know, the state of New Jersey still enforces its statewide 
flow control system. NSWMA testified earlier this year at legislative hearings in T renton 
on life after flow control. We endorsed a three part plan: 

• unbundle costs so that taxpayers can see the costs of each component of the 

flow control system; 

• require a competitive tip fee; 

• conduct independent Audits of the system’s finances to find ways to cut costs 

and become competitive. 

NSWMA also testified that if a facility is truly bankrupt, taxpayers will have to 
pay. We have acknowledged this in the past. However, any default is highly unlikely. 
Moreover, under flow control, taxpayers were unknowingly paying outrageously high 
tipping fees at flow controlled facilities that had no incentive to be cost-effective. 

Without flow control, taxpayers are benefitting from lower, more competitive tipping 
fees. In those rare cases where taxes could be raised to pay for bonds, taxpayers will 
still pay less overall for solid waste management than they paid under flow control. 

Restoration of flow control will not guarantee any additional protection to facility 
bonds. Restoration of flow control does not guarantee that an area will create enough 
waste to meet a facility's needs. All that restoration of flow control will do is to allow the 
facilities to be managed with no regard for efficiency or competition, just like any other 
monopoly. 

I hope this answers your question. If I can be of further assistance, please do 
not hesitate to contact me. 


Sincerely, 



Tony Ciofalo 
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Statement of Hon. Kent Conrad, U.S. Senator from the State 
OF North Dakota 

Mr. Chairman, thank you for this opportunity to testify before the Senate Envi- 
ronment and Public Works Committee. I greatly appreciate you holding this hearing 
to discuss interstate shipments of waste, and I commend you for holding this hear- 
ing so early in the 105th Congress. This is not a new issue to this committee or 
to the Senate, and the problem only grows more and more serious as we delay pass- 
ing this important legislation. 

According to the Congressional Research Service, an estimated 16 million tons of 
municipal solid waste travels across State lines each and every year. And the prob- 
lem will only grow in the future. Last May, New York City Mayor Rudolph Giuliani 
and New York Governor George Pataki announced an agreement to close the city’s 
last landfill, the Fresh Kills landfill. Without additional landfill space in New York, 
an additional 4 million tons of municipal solid waste will be on the interstate mar- 
ket every year after Fresh Kills closes on December 31, 2001. That will mean about 
a 25 percent increase in the amount of municipal solid waste traveling across State 
lines every year. 

Landfills across the country are filling up, and communities are searching for new 
places to send their garbage. They are looking at places like North Dakota, where 
the air, water, and soil have not been spoiled by pollution and where local commu- 
nities may be willing to take tremendous amounts of money in exchange for landfill 
space. Whether they want this imported waste or not. States and surrounding com- 
munities are almost powerless to stop the flow of garbage across their borders. Fur- 
ther, residents of local communities that agree to accept out-of-state waste often do 
not have all the information they need to make an informed choice to open their 
landfill space to imported garbage. 

Mr. Chairman, out-of-state waste has already come to my State of North Dakota. 
We have been accepting industrial waste from General Motors plants from all across 
the country — 34 States I am told — although GM has recently begun phasing out the 
North Dakota landfill to send their waste to another facility in another State. We 
also import municipal solid waste incinerator ash from Minnesota. And one waste 
company tried for many years to open a superdump in North Dakota that would 
take nearly twice as much municipal solid waste as the entire State of North Da- 
kota produces. My State is not unique in its situation; this is happening all across 
the country. In fact, many States import significantly more waste than North Da- 
kota. 

Mr. Chairman, the residents of my State and citizens across the country are tired 
of being powerless to regulate interstate waste. In fact, just last year North Dako- 
ta’s voters approved an initiated measure that was designed to deter imports of 
other States’ waste into North Dakota. That measure was ruled unconstitutional by 
the U.S. District Judge. In the Judge’s decision, he wrote, “The reality appears to 
be that trash is trash, and any law classifying it into home-grown vs. foreign will 
not work.” 

We all know, Mr. Chairman, that unless Congress acts to give States and local- 
ities the authority to regulate and reject interstate waste, this situation will con- 
tinue. 

I have introduced legislation to give States the authority to regulate and reject 
municipal solid waste from other States in each of the past three Congresses. Just 
3 weeks ago I introduced S. 384, which is very similar to the legislation I introduced 
in the 103rd and 104th Congresses. 

S. 384 is really very simple. First, it gives States the authority to regulate inter- 
state waste. If a State wants to reject new solid waste shipments, my bill would 
allow that. 

Second, it requires that affected local governments formally approve of any waste 
import. This gives the communities the ability to veto proposed shipments of out- 
of-state waste. 

Third, it provides an opportunity for the area surrounding the host community to 
be involved in a decision to accept out-of-state waste. A decision on siting a solid 
waste landfill, especially one that will take large amounts of imported waste, must 
be a collective one, and a small community alone should not be able to make a deci- 
sion that will affect a much larger area. 

Finally, my bill requires that waste companies publicly release all the relevant 
information about their proposed landfill before a community makes a decision on 
it. This information should include estimated environmental impacts and mitigation, 
economic impacts, planned expansion, financial disclosure, and records of past viola- 
tions by the owner and operator of the proposed disposal site. Waste companies hold 
up the promise of jobs and economic incentives, but they do not want to reveal the 
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potential risks involved in their plans. In many cases, they may not even reveal 
their overall plans until it is too late to stop them. One practice I have seen involves 
having a local developer purchase a site and get a permit to dispose of modest 
amounts of solid waste. The big interstate waste company then buys out the local 
party and aggressively expands the site’s permit. The local community doesn’t have 
a chance. This isn’t fair and cannot be allowed to continue. Communities must be 
able to make informed choices. 

Mr. President, we have been working on the interstate waste problem in the Sen- 
ate for many years now. The problem has not gone away and it will not go away 
without congressional action. The trash is still moving, and States and communities 
are almost powerless to stop it. It is time to enact strong interstate waste legislation 
into law. 

Thank you again, Mr. Chairman, for the opportunity to present this testimony at 
today’s hearing. 


Statement of Hon. Slade Gorton, U.S. Senator from the 
State of Washington 

Mr. Chairman, I want to commend you for holding this hearing on solid waste 
Issues. The number of Senators and House members scheduled to testify this morn- 
ing on behalf of their State’s interests in this area is a true indication of the impor- 
tance of this issue. The mutual interest of so many of my colleagues also tells me 
that Washington State is by no means alone in its desire to have specific needs ad- 
dressed in any comprehensive legislation resolving the many problems associated 
with the movement of solid waste. 

In recent years, our local communities in Washington State have shouldered the 
enormous responsibility of managing solid waste to protect public health and the en- 
vironment, minimize financial costs and legal liabilities, and offer prudent services 
such as recycling. We have developed integrated systems to accomplish these impor- 
tant goals, and flow control — the legal authority given to States and local govern- 
ments to designate where municipal solid waste must be taken — is an important 
part of this process. 

While Washington State is by no means alone in its dependence on local flow con- 
trol agreements prior to the Supreme Court’s 1994 Carbone decision, our State has 
authorized flow control in different ways, and its jurisdictions have implemented 
flow control in a variety of ways. In addition to highlighting some of these dif- 
ferences, I also hope to stress the need to avoid any “one-size-fits-all” solutions to 
this problem. 

Washington State counties with the notable exception of Seattle, take the lead in 
providing solid waste planning, management, and disposal services. Counties ac- 
quire the waste collected in the incorporated cities and towns through interlocal 
agreements between the county, each city, and town located within that county. Cit- 
ies are able to direct waste to the county system either by contracts with private 
haulers or flow control ordinances. Because solid waste management tends to be the 
responsibility of counties rather than cities and towns in Washington State, these 
larger jurisdictions have a number of facilities, and therefore do not require waste 
to be brought to a particular facility. Instead, counties direct that waste to be 
brought to any facility within the county system. 

King County, the most populous county in my State, has a solid waste system 
which consists of two landfills and seven transfer stations, all of which are owned 
and operated by the King County Solid Waste Division. The County utilizes its flow 
control authority to direct municipal solid waste to any disposal facility within its 
system. The King County Solid Waste Division does not incur debt on a facility by 
facility basis, but instead incurs debt for general system Improvements that affect 
multiple facilities. 

Another practice used in my State is that of the city of Seattle. The City uses both 
Its solid waste contracting authority and flow ordinances to all non-recycled waste 
generated in the City to Union Pacific’s Seattle Intermodal Facility. At that point, 
compacted solid waste in sealed containers is transferred from truck to train for de- 
livery to Waste Management’s Columbia Ridge Landfill in Arlington, Oregon. Al- 
though the City directs waste to a private railyard, the City has invested significant 
resources to modify two different public transfer stations. 

Seattle’s long-term disposal contract requires the City to (1) direct all the City’s 
waste to a privately operated landfill and (2) invest significant amounts in transfer 
station facilities, if that contract were not enforceable, the City estimates that its 
monthly rates would be roughly $2 per month higher for every resident in the City. 
In addition, the City’s ability to equitably finance its federally required expenditures 
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to close two previously used landfills at a net capital cost of $76 million would be 
jeopardized if its flow control ordinance could not be enforced through a transition 
period. 

In addition to the strong role of local governments in solid waste management de- 
cisions in my State, the State legislature has also taken an active interest in this 
issue. In December 1989, the legislature enacted the “Waste Not Washington Act.” 
This law requires Washington State communities to implement solid waste reduc- 
tion plans to achieve a solid waste reduction goal of 50 percent for 1995. The law 
made local governments responsible for planning and implementing solid waste 
management programs, including recycling and disposal options. 

The result of the legislature’s efforts in this area has been one of the most pro- 
gressive and successful recycling programs in the nation. The city of Seattle, for ex- 
ample, had a residential recycling rate of 49 percent in 1995. Specific commodity 
recycling rates are even higher — newspaper is at 75 percent; yard waste is at 85 
percent, with a 92 percent residential rate. In short, the Washington State law has 
led to some of the lowest cost recycling systems in the country and the lowest cost 
disposal systems in the Pacific Northwest. 

The final area where our State is particularly unique in its management of solid 
waste is the way we pay for our facilities. Many of our communities have financed 
their facilities through the use of general obligation bonds or bonds which were a 
call or a lien on teixpayers through the property that they own in particular coun- 
ties. Previous attempts to grandfather flow control agreements that predate the 
1994 Supreme Court decision have failed to address the use of “general obligation 
bonds” — only focusing on revenue bonds. 

Another heavily populated county in my State, Snohomish County, has financed 
improvements to its solid waste system through a combination of revenue bonds and 
general obligation bonds. The decision in each case was made based on prevailing 
rates, market conditions, and the County’s debt capacity. But in all cases even when 
general obligation bonds were being backed by the full faith and credit of the Coun- 
ty, solid waste revenues were expected to be used to repay those bonds. Thus flow 
control language which only protects revenue bond investments would only partially 
protect Snohomish County’s commitments. As of 1995, Snohomish County had 
issued $26.7 million in general obligation bonds for a variety of solid waste activities 
to be paid back in the year 2007. 

Clearly, a one size solution that addresses the Carbone decision will not work in 
Washington State. Because of the unique way in which Washington State and other 
States have implemented flow control authority — Congress must take a broader ap- 
proach. Any legislation addressing the need to grandfather the practice of flow con- 
trol prior to the 1994 Supreme Court decision must include the concept of solid 
waste systems, and therefore make the bill applicable to political subdivisions in 
Washington State. 

Comprehensive flow control legislation must also address State attempts to under- 
take recycling programs in accordance with its adopted waste management plan. We 
must preserve and encourage existing State laws like the one enacted in my State 
which has led to substantial increases in recycling rates. 

Any future attempts to grandfather flow control agreements must not focus exclu- 
sively on revenue bonds and must adequately address the use of general obligation 
bonds. Washington State communities should not be penalized simply because they 
elected one type of financing mechanism over the other. 

Finally, any future legislation relating to flow control must clarify that nothing 
within is intended to have any effect on the current or future authority of cities to 
franchise, license, or contract for municipal solid waste collection, processing, or dis- 
posal. The flow control legislation initially considered by the Senate in the 104th 
Congress contained language that arguably could have invalidated this authority, 
which has been upheld by several Federal appeals court decisions since the Carbone 
decision. I am aware that many cities and counties across the Nation share our con- 
cern on this matter. 

Failure to include these reforms in a comprehensive flow control package will lead 
to the failure of local jurisdictions in my State to meet outstanding bond and con- 
tract obligations, increased costs to local governments and citizens, and the possible 
reductions of valuable services such as recycling. 

Mr. Chairman, I was very disappointed that our efforts to incorporate Washington 
State’s concerns in a comprehensive bill addressing solid waste matters were not ac- 
cepted by the Senate last year. All we are asking for is the continuation of a flow 
control regime which may very well be the most successful of any State in the 
United States. 

One size does not fit all when we are legislating in a field which States and local- 
ities have played a dominate role. In Washington State’s case, one size certainly 
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does not fit all when we are dealing with a State that has been as progressive and 
successful with its flow control program. I hope your committee will be willing to 
work with Senator Murray and me on these very important matters to our constitu- 
ents. Thank you. 
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COMMITTEES: 
APPROPRIATIONS 

suo^r 

LABOR AND HUMAN RESOURCES 

lanited States Ornate “ 

WASHMGTON, DC 205t0-4704 

Statement for the Record on 
The Importance of Interstate Waste Legislation 
by Sen. Patty Murray 

for the Senate Committee on Uie Environment and Public Woiics 
on March 18. 1997 

I ^^Hild lUte to add my voice to many others from the across the country timt federal 
government must address the flow of interstate Vi^ste and must do so quickly. Mr. Chairman, I 
regret that 1 was unable to participate in this important hearing in person. 

When the United States Supreme Court ruled on the Carbone case in 1994, it threw many 
local governments into a tailspin. They had made long-term financial and other decisions based 
on the continuation of the rules of interstate waste regulation in effect at that time. Now, many 
fear that inivate solid waste baulks will take waste to disposal facilities that may be le^ 
expensive than local government fru:ilities. While this may appear to benefit consumers, those 
consumers are often the same taxpayers who financed the bonds to build the local government 
^tUti^. The rules of the game chwged mid-stream on local governments and they need a 
resumption of ^erai authority on waste control to allow them to meet their financial and oth^ 
obligations. 

One rather simple way to solve the problem faced by many jurisdictions in Washington 
state is to support flow control authority for those governments that acquired debt prior to the 
Carbone decision only until that debt is repaid. 1 understand this position is gener^ly supported 
by the p rimar y parties involved in the flow control debate. 

This is a complex issue, Mr. Chairman. I simply want to add my name to the substantial 
list of our colleagues concerned about this issue who urge this congress to take action on 
inter^ate flow of waste. I look forward to working with you. Please do not hesitate to call upon 
me or my staff to help resolve this vital issue. 


PATTY MURRAY 

WASKIN6T0N 
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Statement of Hon. Charles S. Robb, U.S. Senator from the 
Commonwealth of Virginia 

Mr. Chairman, when I first introduced legislation 3 years ago to give local govern- 
ments control over interstate waste, I thought it provided a compromise that would 
allow us to resolve this issue quickly. While I still believe this legislation provides 
an excellent solution to the problem of unwanted interstate trash, the resolution has 
not come about quickly or easily. 

Therefore, I have reintroduced the Local Government interstate Waste Control 
Act in the i05th Congress, hoping that we can finally empower localities and pre- 
vent them — literally — from being dumped on without their consent. The heart of the 
legislation is allowing local governments to decide for themselves whether to accept 
trash from another State. Local governments are charged with the responsibility of 
finding a place to put the garbage their communities generate. They are also respon- 
sible for land use planning. It seemed logical, therefore, to allow local governments 
the right to say “no” to those who want to build unwanted waste disposal facilities 
in the community. It seems logical as well to give them the right to say “yes” to 
out-of-state trash, if they can condition the disposal in a way that benefits the local- 
ity. 

Lfnfortunately, under existing law a locality cannot ban waste generated out-of- 
state. Lfnder the Commerce Clause of the Constitution, only Congress is allowed to 
regulate commerce among the States. And the Supreme Court has ruled quite clear- 
ly that even the interstate transportation and disposal of trash qualifies for protec- 
tion from unauthorized State or local interference under the Commerce Clause. If, 
however. Congress delegates to localities the authority to regulate commerce in gar- 
bage, then local governments could either choose to ban trash from out-of-state, or 
they could choose to accept out-of-state waste, but impose conditions. Such condi- 
tions may include requiring the landfill developer to accept all of the locality’s waste 
for little or no charge, to provide a recycling program for the community, or to pay 
the local government a percentage of the revenue generated by the landfill. While 
not every community may be willing to host a private landfill, it should remain an 
option for those that do. And the option to say “no” provides the leverage a locality 
needs to bargain effectively when it decides to say “yes” to a landfill developer. 

The legislation I’ve introduced accomplishes the goal of empowering localities by 
providing that no interstate waste can be disposed of in a locality unless the local 
government has given its consent affirmatively. I believe this is a more effective 
method of dealing with the problems associated with out-of-state waste, because it 
goes to the heart of the issue. Interstate disposal of trash is a problem only when 
the interstate garbage is unwanted. My legislation guarantees that out-of-state 
waste does not go where it is not wanted. And where it is wanted, it provides a 
place at the bargaining table for the community that chooses to accept it. 

This solution to the issue protects communities without overly restricting inter- 
state commerce. By not allowing walls to be built up around entire States, it has 
the advantage of avoiding the Balkanization of the States with regard to this article 
of commerce, which is a situation the Founding Fathers sought to avoid through the 
Commerce Clause of the U.S. Constitution. 

I hope we can resolve this issue this year, and I hope we can use as a basis legis- 
lation that delegates to local governments the right to prohibit unwanted out-of- 
state garbage from their communities. I would like to commend the committee for 
holding this hearing, and I would especially like to commend Senator Baucus, who 
introduced similar legislation last Friday. I look forward to working with him and 
any others who believe the solution to this problem rests with those who have his- 
torically been given the authority to decide how to deal with trash — local govern- 
ments. 

I’d like to say one final word regarding flow control. As I have stated repeatedly 
in the past, I believe that Congress needs to provide protection for communities who 
relied on flow control prior to the Supreme Court’s ruling in C & A Carbone v. 
Clarkstown, 511 U.S. 383 (1994). 

While I believe that competition in waste disposal is appropriate over the long 
term, there are many communities who borrowed funds to construct waste disposal 
facilities relying on flow control to assure repayment. These local governments acted 
in good faith based on the law as it existed at the time. 

There are local governments in Virginia that have local revenue bonds issued be- 
fore the Supreme Court’s ruling for existing facilities which could be irreparably 
harmed without some protection enacted by Congress. Time is working against 
these communities, and I would urge this committee to support a flow control bill 
that protects localities with existing facilities and existing debt. 
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Mr. Chairman and Mr. Baucus, I thank you for the opportunity 
to provide a statement for this hearing today. I also appreciate 
you holding this hearing to discuss an issue which is of great 
importance to communities across America: solid waste flow 
control. This issue is of great importance to the state of 
Minnesota, and many counties in my state face dire financial 
circumstances because of their lack of ability to exercise flow 
control . 

As you know, many counties built solid waste disposal 
facilities prior to the 1994 Supreme Court decision on flow 
control through issuance of bonds. State and local governments 
have long been responsible for how solid waste will be managed, 
but Federal actions obviously influence how state and local 
governments have approached their solid waste problems. State 
and local governments met the mandate of the Resource 
Conservation and Recovery Act (RCRA) by adopting approaches to 
solid waste that emphasized recycling, composting, incineration, 
and waste reduction as part of that responsibility. But with the 
Supreme Court's ruling, these coxmties are now saddled with debt 
and face the threat of litigation by private waste haulers. 

Minnesota counties have issued more than $300 million in 
bonds for resource recovery facilities, and 17 counties have 
relied on flow control for these facilities. Even though no 
counties have yet to default, the situation is increasingly 
critical for these counties, and Congressional action is 
necessary to head off this calamity. 

Hennepin County, Minnesota alone faces over a $100 million 
judgment in a lawsuit by a private waste hauler, if the award is 
upheld on appeal. Other such lawsuits are feared in other 
counties . 

The combined debt of Minnesota counties associated with flow 
control totals nearly $400 million, which many experts believe is 
understated since the debt obligations are self-reported. I am 
submitting to the Committee a table prepared by the Association 
of Minnesota Counties that illustrates each Minnesota county's 
debt obligations associated with flow control . 
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Minnesota Counties; Solid Waste Debt Obligations 


COUNTY NAME 

DEBT 

AITKIN 

$0.00 

ANOKA 

$70,250,000.00 

BECKER 

$0.00 

BELTRAMI 

$0.00 

BENTON 

$0.00 

BIG STONE 

$7,500,000.00 

BLUE EARTH 

$0.00 

BROWN 

$0.00 

CARLTON 

$1 ,255,000.00 

CARVER 

$0.00 

CASS 

$1,800,000.00 

CHIPPEWA 

$0.00 

CHISAGO 

$0.00 

CLAY 

$0.00 

CLEARWATER 

$0.00 

COOK 

$0.00 

COTTONWOOD 

$920,000.00 

CROW WING 

$5,000,000.00 

DAKOTA 

$0.00 

DODGE 

$275,000.00 

FARIBAULT 

$5,000,000.00 

FILLMORE 

$722,742.00 

FREEBORN 

$0.00 

GOODHUE 

$17,000,000.00 

GRANT 

$0.00 

HENNEPIN 

$129,045,000.00 

HOUSTON 

$0.00 

HUBBARD 

$0.00 

ISANTI 

$0.00 

ITASCA 

$0.00 

JACKSON 

$500,000.00 

KANABEC 

$18,075,000.00 

KANDIYOHI 

$3,900,000.00 

KITTSON 

$1,400,000.00 

KOOCHICHING 

$2,100,000.00 

LAC OUl PARLE 

$0.00 

LAKE OF THE WOODS 

$0.00 


{*) INDICATES COUNTIES THAT HAVE NOT ISSUED BONDS BUT ARE FINANCIALLY AFFECTED BY LOSS OF FLOW CONTROL 
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COUNTY NAME DE8T 


LAKE 

$0,00 

LE SUEUR 

$0 .EXf 

UNCOtN 

$0:00 

LYON 

$0,00 

MCLEOD 

$0 00 

MAHNOMEN 

$0.00 

MARTIN 

$7,900,000.00 

MARSHALL 

$0 00 

meeker 

$0.00 

MiU-E LACS 

$13, Si !0.000.00 

MORRISON 

$0.00 

MOWER 

$0.00 

MURRAY 

$0 00 

NiCOLLET 

$220,000 00 

NOSLES 

S 0( X ) 

NORMAN 

$0,00 

OLMSTEAD 

$40.500.0«),00 

OTTERTAiL 

$0,00 

PENNINGTON 

$790,000,00 

PINE 

$0,00 

PIPESTONE 

$0,00 

POLK 

$4,422,735,00 

POPE-DOUGLAS 

$3,900,000,00 

RAMSeV/WASHINGTON 

$22,300,000,00 

RED LAKE 

$0.00 

REDWOOD 

$0.00 

RENVILLE 

$0.00 

BICE 

$775,000 QO 

ROCK 

$0,00 

ROSEAU 

$0.00 

SCOTT 

SII . CKX ), 000.00 

SHERBURNE 

$0,00 

^SLEY 

$0 00 

ST. LOUIS 

$11, Q £», 000,00 

STEARNS 

$0.00 

STEELE 

$0,00 


f ) INOtC AT£ ^ CCtiJNTieS THAT HAVE NOT kSStJEO SONEW iJUT ARC t^TNAHCSAELV Af FECTCO BV LO-Sa OF FLO^V CONTROL 
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COUNTY NAME DEBT 


STEVENS 

$800,000.00 

SWIFT 

$700,000.00 

TODD 

$0.00 

TRAVERSE 

$0.00 

WABASHA 

$0.00 

WADENA 

$0.00 

WASECA 

$83,000.00 

* WATONWAN 

$0.00 

WILKON 

$0.00 

WINONA 

$0.00 

WRIGHT 

$9,393,000,00 

YELLOW MEDICINE 

$370,000.00 


TOTAL DEBT OBLIGATION 


$392,536,477.00 


{•) INDICATES COUNTIES THAT HAVE NOT ISSUED BONOS BUT ARE FINANCIALLY AFFECTED BY LOSS OF FLOW CONTROL 
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March 27, 1997 


Senator John Chafee 
Chairman 

Senator Max Baucus 
Ranking Member 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman and Senator Baucus: 

1 write to thank you for convening this hearing and for examining this issue of 
restoration of municipal solid waste flow control authority. Flow control is a top priority 
for county governments throughout Minnesota and across the nation. The establishment 
of legal flow control authority is particularly important for Washington, Anoka, and 
Dakota Counties in my district. 

In response to the Resource Conservation and Recovery Act and other 
environmental legislation passed by Congress in the 1980s, counties nationwide 
proceeded in good faith to adopt flow control ordinances as a means to provide revenue 
for newly constructed and environmentally friendly waste disposal plants. These plants 
were constructed to comply with federal legislation and to reduce the use of more 
traditional, less environmentally friendly disposal methods, such as landfills. 

in May 1994, an unexpected Supreme Court decision ruled flow control 
ordinances invalid without further Congressional action. This has led to administrative 
and litigation nightmares for everyone involved - counties, haulers, and taxpayers. 

Thank you for your continued efforts to address this important matter. I truly 
appreciate the leadership and hard work exercised by the Senate Environment and Public 
Works Committee in considering this issue. 



Member of Congress 


fbinted on recycled paper 
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UNITED STATES 
HOUSE OF REPRESENTATIVES 


STATEMENT FOR THE RECORD 
REPRESENTATIVE DAVID MINGE 
FLOW CONTROL HEARINGS 

THE U.S. SENATE COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 
MARCH 18. 1997 


Dear Mr. Chainnan Chafee and Senator Baucus: 

On behalf of the people of Minnesota. I commend you for convening this hearing and for 
taking up the issue of solid waste flow control. The management of solid waste flow is an issue 
of serious concern to many local governments across the country. The Second Congressional 
District of Minnesota has been particularly affected. 

The Resource Conservation and Recoveiy Act (RCRA) passed by Congress in 1976 
required states to meet certain health and environmental standards in the disposal of municipal 
waste. Minnesota responded to the directives of Congress and enacted a Comprehensive State 
Solid Waste Mam^ement Plan. When Congress halted funds for state plans in 1980. many states 
continued disposii^ their waste in landfills. Minnesota, however, continued the development 
and implementation of its plan, which exceeds the minimal standards originally mandat^ by 
Congress. Our plan is widely considered a model for the rest of the country. 

In order to comply with federal mandates, communities in Minnesota borrowed more 
than $400 million to build environmentally-sound disposal sites for municipal waste. To ensure 
sufficient revenues to meet their bond obligations, many local officials designated that municipal 
waste must be disposed at their facilities. 

These same Minnesota counties are now being penalized for complying with and 
exceeding RCRA mandates. A good illustration of the problem local officials face without flow 
control legislation is in Wright County, Minnesota. Twenty-five employees lost their jobs \shen 
Wright County was forced to close its innovative, high-tech composting facility. Wit^ut flow 
control legislation, this &cility will remain clos^ and the cost to pay off the bonds for this 
facility will be paid by a special yearly assessment on all property owners. 

Opponents of flow control claim that the free market will result in economically-efficient 
and environmentally-sound waste disposal. The economics ^^ch drive haulers to challenge the 
use of flow control reflect a short-term focus on tipping fees at landfills and ignore the long-term 

DISTRICT OFWCES: 

(SoutHTOwH Plaza) ICmrSou*«*> iCourtmousl Squark) 

342 First STREfc-T South 205EA.4TFoi«THST»reT «* Fourth Avenul 

Montevideo. MN 36263 Chaska.MNS33IS P.O.Box.)67 

(.320)269-9)11 |6I2)44*-6S67 W)nooi.1. MN S6I0I 

TollFree H800)-43.V9.W2 ( 507) 8.31-0! )5 
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costs of clean up and environmental degradation. The only way to ensure long-term availability 
of environmentally-sound waste management options and to encourage waste reduction, reuse 
and recycling is by granting the power of flow control. 

State and local governments in Minnesota took the initiative in good faith and responded 
to Congress’ directives for managing solid waste. Their efforts are at risk if Congress fails to 
give them the power of flow control, I urge you to consider enactment of flow control legislation 
this year. 
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Standard & Poor’s Ratings Services 
Written Testimony Submitted to the 
United States Senate Committee on Environment and Public Works 
March 18, 1997 


Standard & Poor s would like to thank the 
United States Senate Committee on Environ- 
ment and Public Works for its invitation to 
submit written testimony and is pleased to pro- 
vide information on its bond credit ratings for 
solid waste and resource recovery debt Wc hope 
this information is useful to the Committee in its 
deliberations. 

Standard & Poor's credit ratings for solid 
waste and resource rccoveiy debt arc issue- 
specific credit ratings Issue-specific credit rat- 
ings provide a current opinion of creditworthi- 
ness with respect to a specific bond issue This 
opinion may reflect the creditworthiness of 
guarantors, insurers or other forms of credit 
enhancement on the obligation and may take 
into account staiutor> and regulatory prefer- 
ences. An issue-specific credit rating such as 
those maintained on solid waste and resource 
rcco\’cry revenue debt docs not reflect the gen- 
eral obligation of a community or of the issuer 
of the debt. 

Bond ratings for solid waste projects reflect 
primarily the underlying economics of a particu- 
lar project and its competitiveness Standard & 
Poor's criteria for assessing the credit of bonds 
issued for solid waste financings focus on four 
interrelated factors, all of which capture ele- 
ments of the competitive position These factors 
arc: 

* Security pro\ isions of the specific financ- 
ing: 

* The service area economy ; 

* Operations: and 

* Project finances and costs 

Any special concerns related to solid waste 
management in each state arc included m the 
analysis of these factors Areas that could dilTcr 
from state to state arc rate regulation, environ- 
mental laws, the power to franchise haulers, and 
the level of government responsible for iniplc- 
mcniing solid waste disposal plans Unique fea- 
tures applicable to credit quality will be re- 
viewed on a casc-by-casc basis 


Standard and Poor's has 57 ratings on about 
$5 billion of solid waste and resource reco\ ery 
revenue bonds. In addition. Standard & Poor s 
has ratings on solid waste and resource rcco\ cry 
revenue bonds which are enhanced with bond 
insurance. It should be noted that Standard & 
Poor 's does not rate the debt of every municipal 
solid waste system 

We have addressed each of the specific 
questions which were raised in the Committee's 
request as follows; 

la. For bonds issued prior to the Carbone deci- 

sion. what was Standard and Poor \s 
evaluation of the legal issues and poten- 
tial uncertainty regarding the constitu- 
tionality of sate-imposed flow control 
laws: and did this understanding change 
over time? 

lb. Did ratings of bonds issued prior to the 
Carbone decision reflect any uncertainty 
on this important Federal constitutional 
question'^ (i.e., Did Standard d- Poor's 
already discount the ratings as-issued to 
account for uncertainty in the constitu- 
tionolity of state flow control in the ab- 
sence of federal legislation ?) 

Standard & Poor's has historically consid- 
ered competitive position and project economics 
as important credit rating factors in its analysis 
of solid waste and resource recovery debt The 
fact that competitive analysis had already been 
factored into Standard & Poor's ratings is one of 
the primary reasons that relatively few ratings 
were downgraded as a direct result of competi- 
tive pressures brought on by the Carbone deci- 
sion 

Prior to the Carbone decision, the existence 
of local How control ordinances was not enough 
to ensure strong credit quality, due in pan to the 
iransponabiiity of the waste flow. Despite the 
ordinances, municipal solid waste systems with 
high costs and resultant uncompetitive tipping 
fees faced increased risk from illegal diversion 


Copyright C.l W Standard Poor's. A Division of the .McdraH-llill Compame.s, Inc. All Rights Reserved. 
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of waste, in addition Standard & Poor s recog- 
nized the uncerlainl) of flow control ordinances 
as local-level litigation began to take place in 
the years preceding the landmark Carbone deci- 
sion 

2. What has happened to credit ratings of 
solid waste bonds in the nearly three 
vears since the Carbone decision'^ Is the 
1997 situation consistent with your ex- 
pectations or predictions in the immedi- 
ate aftermath of Carbone '^ 

In the nearly three years since the Carbone 
decision, there have been four downgrades of 
affecting about $460 million of solid 
wastc/resourcc recover) rcNcnuc bonds rated by 
Standard & Poor's: 

• Lancaster County Solid Waste Management 
Authority, PA 

• Dade County. Florida 

• Camden County Pollution Control Financ- 
ing Authority. NJ 

• Union County Utilities Authority. NJ 
While this represents a significant dollar 
amount of debt, it should be noted that the ma- 
jority of Standard & Poor s solid waste ratings 
haNe remained stable This has been consistent 
with Standard & Poor's expectations. The rcla- 
liv’c stability in solid waste ratings has been due 
to the fact that many systems rated by S&P have 
displayed characteristics that have insulated 
them from the loss of flow control including: 

• competitive lipping fees. 

• alternative ^c^•cnuc streams. 

• general fund support from the municipality. 

• municipally controlled collection, and/or. 

• the absence of nearby competing disposal 
options 

As noted previously. Standard & Poor s docs not 
rate every solid waste system 

3. In vour September 16. 1996 ('reditweek 
lunicipal report. Standard Poor '.v posed the 

question: "Will there he rntiny up^irades tf flow- 
control ordinances are rem.stated through con- 
gressional legislation'^ " The report ans-wered 
"no ■’ The report also .stated that ratiny up- 
firades would he few. based on the htjih risk 
profile of the industry What down-grades have 
actuallv occurred, and how many of the down- 
grades are due solely to the absence of federal 
legislation authorizing state-impo.sed flow con- 


trol. or are there other economic factors at 
work? 

The downgrades that ha\c occurred arc a 
result of increased compclilne pressure which 
has led to an overall decline in credit quality 
These rating actions are not solely based on the 
absence of federal legislation to restore flow 
control. However, in all four cases, the high 
fixed costs associated with waste-to-energy fa- 
cilities have limited financial flexibility and 
resulted in high tipping fees which arc above 
those of alternative disposal facilities In some 
instances reactive (rather than proactive) man- 
agement has also been a factor 

4. About S2 billion of flow-control related 
debt is in .Vent' Jersey. In that state, a fed- 
eral court stay has slowed down the im- 
position of the post-Carbone economic 
system. Do you predict an increase in 
downgrading and defaults once that stay 
is listed? 

The strength of future solid waste ratings in 
New Jersey will depend upon each system's 
ability to develop a viable plan to become com- 
petitive with alternative waste disposal facilities 
(including out-of-state) Standard & Poor’s cur- 
rently rates the revenue bonds of three New Jer- 
sey solid waste systems: 

Camden County Pollution Control Financing 
Authority (rated ’BB' stable outlook). Union 
County Utilities Authority (rated ‘BB' stable 
outlook), and Hudson County Improvement 
Authority (rated ‘BBB-' negative outlook). 

The federal court slay provides these systems 
with a window of opportunity to bring lipping 
fees in line with competing facilities. This is a 
significant challenge given the high fixed costs 
associated with the wastc-to-cnerg>’ facilities in 
Camden County and Union County. If the sys- 
tems' increased competitiveness is not achieved, 
future downgrades and defaults are a possibility. 

For more discussion of Standard & Poor’s 
rating approach in this area we have attached an 
article from September 16, 1996 entitled ‘Solid 
Waste Ratings in the Face of Competition ". We 
have also included a September 18, 1996 press 
release describing rating actions taken on two 
New Jersey solid waste authorities and an article 
from November 11, 1996 entitled ‘The Impact 
of Carbone: A Tale of Two Solid Waste Rat- 


Copvnfihl t'/ yv" Standard ft t’onr's. .•} Dtvi 
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mgs', which provides insight on Standard & 
Poor's rating approach. 

Standard & Poor's is a worldwide organiza- 
tion of professionals that provides anal>ticai 
services and operates under the basic principles 
of independence, objectivity and disclosure A 
rating does not constitute a recommendation to 


purchase, sell, or hold a particular sccurit> In 
addition, a rating does not comment on the suit- 
ability of an investment for a particular im csior 
Standard & Poor's recognition as a rating 
agenev’ ultimately depends on in\'esiors' will- 
ingness to accept its judgment 
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CREDIT COMMENTS 


THE IMPACT OF CARBONE: A TALE OF TWO SOLIO WASTE RATINGS 


In 1994, the US. Supreme Court's ruling in Car- 
bone vs. Qarkstown eliminated regulatory flow 
control and stnpped away the regulatory protec- 
tions that insulated many soUd waste systems 
from market competibon. 

The Carbone decision's impact cm ratings has 
been vaned. (See Solid Waste Special Report, Cmfi't- 
Week Muninpal, dated Sept. 16, 1996.) Although the 
vast ma^fity of solid waste issuers have kept 
their ratmgs m the wake of Carbone, a handful of 
issuers have suffered downgrades. 

Why have some issuers suffered credit deterio- 
rabon? A case study comparing two similar sys- 
tems, LafKaster County SoUd Waste Manage- 
ment Authority. Pa., ariid ad^cent York County 
Solid Waste and Refuse Authority, Pa. demon- 
strates that in the absence of regulatory flow con- 
trol, proved economics have come into greater 
focus m determirung credit quality 

RATING HISTORY 

liutially. both Lancaster and York were rated 
'A' and both systems shared many similarihes. 
FactcHS supporting the 'A' ratings for both issuers 
included flow control ordinances that ensured 
stable wasteflows as well as project eccmomics 
Standard Ik Poor's affirmed the 'A' ratmg with a 
stable outlook on York County, nting the strong 
coverage and reserves and compebtive bp fees 
In 1994. Standard & Poor's downgraded Lancas- 
ter Counn’ to 'BBB' in the ahermath of Carbone 
and placed a negabve outlook on the rating re- 
Aecting increased hnanoal pressures due to com- 
pebbve issues and uncompebbve bp fees 

SIMILARITIES 

An tnibal look at York County 's and Larwaster 
Countv ' s solid waste systems and ecorKMiues pro- 
vide a similar profile 

• Both have similar service areas in South Cen- 
tral Pennsyivarua charaaerued bv manufac- 
turing employment, population growth, 
moderate unemployment, and average 
wealth. 

• Both compete in the same market, sur- 
rouruled by the same compebtivelv pnced 
landfills 

• Both are solid waste svsterrvs built in the late 
19HO> ursder the same economic assumptions, 
and utili/e resource rean erv iaolities as their 
pnmarv waste disposal mode. 

• Both resource recoverv tacilities are of 
roughly similar siae. 


• Bodi counties operate landfills; and 

• Both systems rely cm revenues from the sale 
of elecbic energy. 

However, there remain key differences that 
have become more prominent rabng tactors in 
the absence of flow control rules 

THE DIFFERENCE IN RATINGS 

The difference in the two ratings stems l3rgel\ 
from differences in the abibty to control waste- 
flows and the cost profiies of the two issuers 

These differences include 

• York has a large percentage of its wasteflow 
under contracts where the municipality’ or 
contractor pays York directly, for disposal, 
whereas Lancaster does not, 

• York has held bp fees down and increased 
margins, whereas, Lancaster has had consis- 
tently slim debt service coverage and charges 
above market bp fees; and 

• Lancaster has consistently higher operabng 
and d^t service costs per ton due to the costs 
associated with building and operabng its 
landfill. These costs pressure its fences 

In the absence of legislated flow control, con- 
tractual wasteflow agreements insulate York 
from wasteflow losses. However, York faces the 
exposure of dependence on one contract waste- 
flow for a 18% of revenues m 1995. This has 
contributed healthy surpluses, and helped to 
keep overall bp fees in line with compebtors. 
Lancaster has interlocal agreements with the mu- 
nicipalities it serves, but pnvate haulers pay most 
disposal fees, and therefore it has a less certain 
revenue stream in the long term. Lancaster also 
has a higher operating cost profile and debt levels 
which exacerbate the risks posed by a less certain 
revenue stream. However, management has been 
proacbve, parbcularly in attracting spot and spe- 
culty waste from outside the county. 

ECONOMIC FLOW CONTROL 

York County Solid Waste It Refuse Authority 
entered into contracts to ensure wasteflow when 
it built its resource recovery plant. As a result, it 
has been able to maintain wasteflows, cost effec- 
bve bp fees, and flnancial strength. Lancaster, 
which operates in the same environment, but 
without contracted wasteflows, has had to work 
harder to maintain wasteflows and bp fees and to 
aggressively attract speaaltv waste. 

Fifty percent to 60% of York's waste is deliv- 
ered under contracts that require direct payment 


NDVtMBn 1 1, SI 






CHAH6ES IN ASSUMPTIONS AND U« 

Qunges in industry Auiimpbons simI Uwb 
provide co nl e Kt for Standard li Poor's ongoing 
credit aaseaanoit of the two system ratings. The 
Carixme dcdsion led to a hitler risk pro& and 
iitcreased co mp etitive competitive pressure on 
York artd Lancaster, at)d York was more pre- 
pared to do so than Lamsier. Both York aitd 
Lancaster's facilities were built with the assump- 
tion Utat Pennsylvania artd local laws would 
guarantee the d^very d county waete. fat the 
late 19SQa, irutial project plans were also based 
on the aesumption thit diapaaa] opticna would 


be c oote otore limited and that disposal costs 
would rise. Reflecting this. Lancaster's 1988 base 
case firumcialpraiectians assumed tip fees of $77 
in 1996. In fa^ disposal opbons have actually 
remained competitive. The early 1990's eco- 
noouc downturn and recycling lowered demand 
for waste di^iosal. The Carbc^ decision invali- 
dated Irgiiilaled flow control. As a result, the 
■asiiTTMTl $77 per ton would have been unsus- 
tain^4e with nearby landfiUs charging fees in 
ttte mid $50 per Ion range. 


for disposal to the county. Most of the contract 
waste coones from county muniapalities. York 
aUf> contr a cts with Modem LaralfliL one of Lan- 
caster's principal competitors, for Modem to pro- 
vide 1 lOjOOO Ions of waste annually on a put-or- 
pay basis throu^ 2000. Modem provided 26% of 
Yo^'s throug^iput in 1995 at an escalating bp 
f e e currently at above OMrket rates. For YovlL 
the contract %vith Modem provides a steady reve- 
nue stream, healthy annud surpiiaes. and large 
reserves that help to rruintain its competitive 
fee at^ that may be used for rate stabilization or 
to retire debt after the contract terminates. While 
the contract with Modem ensures wasteflows. its 
near term termirubon in 2000 poses a challenge 
as It provided 18% of authonty revenues in 1995. 

bi contrast. Laricaster's market is dominated by 
pnvate haulers that collect, debver. and pay dis- 
posal fees for the majority of the w^e debvered. 
While most of the Lancaster muniapalities vol- 
untarily direct haulers under interkxaJ agree- 
ment to dispoae at the county facilities, these 
haulers generally pay the county for disposal — 
operung a risk that haulers will seek the most cost 
effective disposal after thev contracts expire in 
1998 Currently, other nearby disposal sites offer- 
mg bp fees at $SO-S60 per ton After the Carbone 
dewton. LaiKaster lowered its fee from $69 to $53 
to mamiam flows, using reserves to subsidize its 
bp tees. LaiKaster also insbtuted a senes of suc- 
cessful marketing programs to attract waste in- 
cluding rebates for short-term contracts Al- 
though it has mamlained flows. LarKaster's lower 
bp fK was not financiaUy feasible, leading to the 
restoration of it above-market $69 fee, and the sys- 



tem faces the diallenge to maintain wasteflows 
with an uncocipebbve rate The lack of long-term 
direct-pay agreonaits with either haulers or mu- 
niopalibe creates the current nsk for LaiKasier's 
rating and will pose continued challenges. 

The reUbve stability of wasteflows and reve- 
nue streams contributes strongly to the difference 
in the t%vD ratings. Because of its contract with 
Modem Landfill which includes annual bp fee 
increana , York County's debt service coverage 
has been relatavely strong at 13 tames (x) in 1993 
to 1 .85x in 1995. York has built a large $40 million 
reserve to use either to lower delM or stabilize 
rates in the long term. 

DEBT LEVELS AND OPERATING COSTS 

Two contributing factors to the difference in 
the two authorities' ratings are debt levels and 
operating costs. While both enbbes have high 
d^ Irv^. Lancaster's somewhat higher operat- 
ing and debt costs pul more pressure on its rating 
given its less cerlain wasteflows. 

Lancast 0 's debt is 20% higher, at $166 million, 
than York's reflecting the cost of constructing its 
landfill While debt per ton of resource recovery 
capacity is higher ($108.000/ton vs. $89.000/ton) 
at Lancaster, overall debt per ton handled in 1995 
was $365 tor Lancanster and $353 for York, indi- 
cating an comparably cost effecbve use of fadli- 
bes at both authorities. Because of the higher vol- 
ume of waste handled and debt service at the low 
Bid of an escalating debt service schedule, the Lan- 
caster syston’s defa service cost per ton is $41 (in- 
cluding debt service for landfill bexids). and is cniy 
slighdy higher than York's at $38 per ton in 1995. 
However, debt service will escalate by 1^ by 2000, 
adding additional pressure to finances. 

Lan^ter's hi^ier system operating cost per 
ton pressures its bp fees upwaid. Operating cost 
per ton is $43 reflecting landfill and transf^ sta- 
tion expenses while Yoi^'s, with minimal landfill 
costs is ordy $39. The cost of operating a landfill 
and transfer stabon contributes over S3 million 
per year ($4 per ton) to LaiKaster's expenses. 
York has avoicied these costs. By using its existing 
landfill as an ashfill and sending unprocessible 
and bypass waste to Modem Landfill per its 
a gr ee m ent. York did not have to build a new 
landfill in the early 1990s. Its current ashfill will 
be closed m 1997, but York will likely be able to 
find an economical disposal altemabve vrithout 
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MUNICIPAL 


TH£ wTHOBiTY mm ooAirn 


$£FTEiftB£R1€, 1996 


SOLID WASTE BATINQS IN THE FACE OF COMFETITION 


THe LTscT^sed wwnp^tiOOn the sobd w«br tn- 
dsjstry f«5«Alt?d in few r»6it)g; ActKJfS*. 

in <inly iour ra t^ng ain.on£ Iutv« t»e«n pnm^- 

i!y 4tmb);iEed fo the vnpacc di pro- 

swe: 

* Lsncaiter C&unty $oSid Wj4£tt Mftnjtgcrment 
Authority, P»., » 'BSB', owtJpoit F«^bve, 
frofft’A'j 

* Dide Coun<>', Ma,, te frorti 'A'; 

* Caftsdtfn County PoUutton Cwtro!: Funvion^ 

Au(har4y, N-) . to rating placed on 

CrcditWaich with motive [inpLoKbijn&; artd 

* tJruon Coimfv UfeJtiiea Authority, hJsJ,, to 'A’\ 
ratutg pUwJ on CTeditWaJ:;h wish negative 
itnpbc»f]oni& 

T he forces unieeshed by the 1^94 U5, Supneme 
Court's invalidation of waste-ftowoonEroS mC A. 
C^Twnt PS- *ftf Tp&w (tf Ciariatmtfn. W.V, and the 
failure of Congroes to restore Ilow control have 
prompted changes m the wav many aystems 
e«te. The requiting itw jn compention also 
aitered ^ridard St Poor ^ approach to evaSuahng 

scitd waste credits 

kes- ro the evolution tn Standard & Poor's «;>- 
pioach ts * greater roois on a »y»(em> ahUity to 
operate efp'ecnvrlv as a hustne^s enntv in a com- 
peitrive en'^’i.tonmetsi. fn order to bettei' evaiuare 

unvcomponenroE {he tiitr^anaivsjs. Standard 4: 

Ppof s wtl3 ijejtin asAtpmtng busmeis posttiian^ ro 
itb - soitd waste ratings ixfimi. Business positions 
aireadv have been sucoesshdlv mtrodu^ m fhe 
public power and inveisior'Owned utiEity Mviors 
U>»: hav'e also t-upmeoced rapui dereguiatiCFn 
and increased cornpetmon 

Cen«raj:iy sfieatung. solid waste rabngs ant ex' 
peered lo remain suWe hciweveT, rapng changes 
mav Use puce *i> solid waste svstemetdier adapt 
r; taEi prrv ro the OiivsiAeM chaSirr^es of the new 
environrfient 


Ihe questiort has been aiked, "Will there l?e 
rating upgrades ii flow-control ordir^arvtes are 
rettutatsd tfirou^ tonpressioiiat iegtsUtKm’" 

TEw answer w rio. Perhaps such legi^tson wt>xi-jd 

help Btabiiizc certatn credits tha( are mnst c>' 
posed sc competjtive pressure hy providing a 
window o^ oppcfTunity to lower dipping fees. 
However, ra?iFS|S will continMe to reft^ under- 
lying protect eccnarrucs and compedtiveiriess™- 
vrjiji a wiihout ftow eontrot. Hating upiirades 
wouid be frw, based on the high nsls profde in ^ 
mdvtstsryr and Itnuted to syatenis with a decnon- 
sf»ted ^ilitv tosucceed in dusmorE Lompedhve 
-dvtforenent. 

MtWfiSSTftaUIFY 

Standard & Poor's has previousfy stahfd that 
few ratu^s would be afl'eored by the lack of flow 
control: iW i^ative srabilirv ol solid waste irvs- 
lem ratings over the pasi two years has been due 
m |a^ part TO the faci trui many havedispiiyed 
chafactervti^ that insulate them from the Ifiss of 
flow contr^ . These <lu raciemhes tnetude; 

• Con^dOve tipping feeii. 

• Alremattve reverute stresTiWr 

• Muniapaliv controUed collection, 

• Geofifal hind s^jpperL srnl /or 

• Aa aha««3 of nearby competing dispOMl cjf>- 
bam. 

Furthermore, Standard 4t Poor's hiatortcaliy 
has factored coretpeTiTtvepositionand pfo^tec^ 
rbomji^ inlco its ratings, even before \J£. Su- 
prtjyie Coiyi flow control deosion m QtriOBf , Of 
the nhngs ttur were aH«ct*^,^h^ji[>:;ed costs 
aasociatH wiQi weete-to-tme:^ fatties have 
hmiied hnancrai flexibility and caused h%h {un- 
compehhvej bpping Jees, In aoirie instances, re- 
active, rather ^ian proactive rnarugement ako 
vvas a factoc m the rating downgrade. 
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or user charges m cou^iaRson w^ liter' ' ■-*'rr * T<¥= 

/ • . I . Ml. • ^. . . -urn , 


m\3$^9rt tmtcsi 

Cteif . tne k»a ot regwlifed flow control has 
had * pTWowd alwt the sndoam , and has 
ivst^tad tn vao&us thanpe^ and mtAa^Ecment te- 
Sl?onan The most prfiiYufieTttot wbichhavecoA- 
iriPuit^ to me stabihn' or laonirs. wcludmg 

• &v*tre>vhlie manapemfnt approoi^. 

• ^imtahvf ftow curtuvi Mich *i 

n tft kH ^K Oow vooTTf*! anO (ontravToa! flow 
«<wtrTCH and 

• SArftwp <n dt4p»*> 

UMfitiilfT 

few nr rnr pr^narL- mdicanona of mcccm in the 
pnst'Catin>f» enviftmment w managefreent's 
awarmnh pj tno»3tt> ttwnp' and n» afedtty U' 


adapt E.O the business environment Strong man- 
afement has been evidenced by vanowa factors, 
not the least of whidi is (he abihty (o meet the 
marliet prtce for the more vutnwa^ waste 
streams and ability to attract additional wa$te 
streams. Other strong indications of good man- 
apement include sucoeiis in some of the fol' 
iowing; 

* Efforts to maKtnuxe aftcmahve revenue 
«T«rm; 

* Cost redochcdi/contract renegotetKins; 

• livreased focusi on appropriate cost ^truc" 
kunH. urdtLuidbng of rates and services, and 

• Reduction of ssnnded mvestmenta. 

While some of these £oncepts> su^ as ui^us^ 
dlvig of rates and stranded investment, Navebeen 
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discussed frequently with regard to public 
power, the challenges for solid waste systems are 
equally important. Management must antiapate 
and react to new difficulties, but it cannot ignore 
Its day-to-day ob|ectives, such as meeting recy- 
cling goals and complying with emironmenta! 
mandates. 

ALTERNATIVES TO FLOW CONTROL 

Economic flow control is one way to ensure an 
adequate stream of waste. Economic flow control 
eusts when the disposal cost is below the cost of 
diverting waste to an altemahve facility. There- 
fore, depending on the nature of a system's legal 
structure and revenue stream, tipping fee com- 
petitiveness (current and projected) generally is 
the most important determinant of aeditworthi- 
ness and business position. A good example is 
Pinellas County. Fla., where the $3750 per ton 
bpping fee is verv attractive as compared to the 
only nearby competing facility in Tampa, at 
$71 .00 per ton. 

Some muruapalibes have controlled the flow 
of waste through exclusive contracts with 
haulers The model for this approach, which has 
been upheld in the courts, seems to be the Town 
of Babylon. N.Y. The town became a market par- 
Qapant in taking over responsibility for waste 
collection and entering mto a contract with a 
single hauler. Disposal costs were recovered 
through assessments on the generators of the 
waste (including commeraal property through 
establishment of a commercial collecton district), 
while the contracted hauler receives free disposal 
at the Babvlon faciiity. thereby taking away the 
incenbve to divert waste. 

Contractural flow control also can be achieved 
throuth the aeahon of a |Oint power authority by 
an agreement among the participating cibes, 
counbes. and agencies in almost all cases, the 
joint powers agreement requires all men^rs to 
commit all waste collected withm itsboundanes, 
except tor small quanbties or self haul and recy- 
clables. to the designated solid waste system, in 
most cases, where there are contracts between 
authority member*, and private haulers, the 
haulers must agree to deliver all waste to the 
authonn.' s disposal tacility 

Ti'picallv. any withdrawal from the authonty 
requires mibgabon o> hnancial impacts to the 
authoritv The agreement is evaulated based on 
Its provisions joint power authonoes are very 
common in Caliiomia and have provided in- 
creased waste flow and revenue secunty. 

SHiniNG DISPOSAL COSTS 

Shitting the cost ot disposal away from the 
haulers to the households and businesses has 
been a successful meth^id tor reducing the incen- 


bve to divert waste. Among those that recenilx 
have implemented user charges are Pnnce Geor- 
ges Counr\'. Md. and Davis Counh'. Utah Solid 
Waste Management it Energy District 

User charges frequently are assessed directly to 
the tax bill, providing a more reliable revenue 
stream than ftppmg fees from pnvate haulers 
Systems with large service areas often receive 
disposal revenues directly from municipal par- 
bcipants through intermunicipal agreements 
The municipahbes. in turn, may recover costs 
through the tax base. 

Under these scenanos, the structure provides 
good msuJabon from compebbon. However, this 
is not alwavs enough to ensure a high bond rat- 
ing. Uncompebbve disposal costs can sbli impact 
creditworthiness, as polibcai pressure brought on 
by higher taxes may hinder a system 

STANDARD & POOR'S APPROACH 

As previously stated, widespread rabng ac- 
bons are not likely; however, addibonal down- 
grades are not out of the quesbon. The assign- 
ment of business posibons. while not expected to 
prompt a significant number of rabng acbons. 
may bring certam business aspects of a muiuapal 
system into greater focus and provide more in- 
sight into future ratings. 

In a few instances, the full impact of compeb- 
■tion has not yet been absorbed. In some areas, 
pnvate haulers, which were contmuing to prac- 
tice business as usual while waiting for possible 
congressional legislation or local court action 
may now be more inclined to shop around for 
lower-cost disposal. In New jersey, as part of a 
federal court rulmg, the state franchise system of 
flow control will remain intact for at least two 
more vears, after such time haulers will be able 
divert waste to less costly disposal sites. How- 
ever, despite the two-vear wmdow, oedit quality 
will be heavily impacted by the ability of a mu- 
ruapal system to prepare for the long-term chal- 
lenges. 

The long-term view of the rating is what ties 
credit quality so closely to overall project eco- 
nomics and expected competitiveness. This per- 
spective works both ways, as a competitive threat 
may onlv exist in the short term. For example, a 
pnvate landfill that is scheduled to close may 
temporarily offer very low spot market tipping 
fees, as regulatory compliance costs are much 
lower than a recently built landfill. A rating is not 
likely to be lowered in such a circumstance if the 
competitive disadvantage is short-term and if the 
muruapalitv can irunage the temporary threat 
without long-lasting repercussions. 

Hottford Spumberg 212-208-S09$ 
Brad Dnver. San Francisoo 425-765-5024 
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CHARLESTON COUNTY, SOUTH CAROLINA 

FOSTER WHEELER CHARLESTON RESOURCE RECOVERY PROJECT INC. jos-jms 

HowanJ Soumoerjj 212-20S-8096 


RATING AFFIRMED OUTSTANDING RATING 

$75 million resource recovery revenue bonds 
series 1987A A 


RATIONALE The rating on Charleston County, 
S.C.'s bonds reflects the following risks: 

• An expected 8“/^25% increase in user fees for 
fiscal 1998 and up to 52% increase over the 
next decade, and 

• Some revenue uncertainty related to the unre- 
solved issue of U.S. Navy termination pay- 
ments related to steam sales. 

Offsetting these risks are the following 
strengths: 

• The county's levy of user fees on all owners of 
real property in amounts suftioent to meet 
debt service costs, which serves to insulate the 
facility from competitive pressures; 

• A diverse stream of revenue pledged to debt 
service in addition to the user fees, 

■ A strong underlying service area that contin- 
ues to produce stable waste supply; and 

• Solid hruncial operations and manageable 
capital needs 

The closure of the Charleston Naval Base and 
Shipyard, the metropolitan area's leading em- 
ployer. IS not expected to have a credit impact on 
tne bonds The naval base has always disposed of 
its processible waste out<f<ounty. limiting ex- 
posure to potential decline in waste supply. Fur- 
ther. economic growth and diversification within 
the countv {'AA‘ G.O. debt) during the past three 
vears has largely offset potential economic dislo- 
cation resulting from the phased closure of the 
base t'flOr to Us closure, the base had purchased 
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OUTLOOK: STABLE 



all of the steam from the waste-toenergi- tacilin-, 
however, the navv has a contractual obligation to 
either continue to purchase steam or exercise a 
termination clause, making a lump sum pavment 
to offset the lost energ\- revenue and additional 
capital costs incurred bv the counrv as a result of 
the closure. 

A diverse revenue stream featuring user tees 
charged to ail property owners has provided dc 
facto economic flow control and helped stabilize 
waste supply to the facility. Financial operations 
are solid, with a working capital balance exceed- 
ing $15 million. Net available revenue covered 
debt service 1.7 bmes in fiscal 1995. Capital needs 
are manageable, at $26 million over the next five 
years, and are largely assoaated with financing 
closure costs for the solid waste system's landfill 

OUTLOOK The outlook is based on a diverse and 
stable revenue stream featunng user fees and 
limited exposure to the economic effects of the 
base closure 

FACILITY OVERVIEW 'The bonds were issued to 
finance the construction of a 644-ton-per-day re- 
source recovery facility owned and operated by a 
subsidiary of Foster Wheeler Corp. The facility 
was placed into operation in 1969. The bonds are 
secu^ by a diverse stream of revenues, includ- 
ing user fees. The user fees are included or the 
property tax bills of all single-family properties 
and on separate bills for ail mulbfamily and non- 
residentiaJ properties within the county. User 
fees, which increased 65% in fiscal 1994, have 
been held stable during the past two years at a 
moderate $79 per single-family household; they 
account for nearly 60°i'o of total revenue. How- 
ever. user fees are expected to increase to $85-$99 
for fiscal 1998, and to as high as $120 over the next 
10 years. 

The US. Navy, which is obligated to make 
minimum payments to the facility for the pur- 
chase of steam, is exploring the exercise of a ter- 
mination clause in the contract. Under the clause, 
the Navy would need to make a termination pay- 
ment. the amount of which would be dependent 
on the Navy's success in locating a replacement 
customer, subject to credit qualification, to pur- 
chase the steam. To date, the Navy has been 
unable to locate a suitable substitute customer, 
and It IS currently unclear whether the Navy will 
exercise the termination clause. 

Additional revenue sources include the sale of 
electricity to Carolina Power & Light, which is 
c^ligated to purchase available energy and ca- 
pacity. The county does not charge bpping fees at 
the resource recovery facility for MSW from pn- 
vate haulers and from municipal haulers deliver- 
ing within allocated levels as prescribed by waste 
supply agreements between muniapaiihes and 
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pubhcservice districts, and the countv. Above die 
allocated amounts, tip fees are charged and are 
competitive at S52.50 per ton. Accounang for 
tnsignihcant portion of mtal revmue. die bmited 
reliance on tip fees provides tte facto eamomtc 
flow control. This has led to stable w^te supply 
over the pas t several years a 1 220.000 tons per year 


to the facibh . 20®« above the minimum require- 
ment under the counrv' s sendee agreement with 
Foster Wheeler Waste is delivered fairlv evenK 
by muruapai and private haulers; the list of lead- 
ing haulers remains largely unchanged and the 
top five account for 79% of total waste delivered 
to the faalm . 


COMMERCE REFUSE-TO-ENERGY AUTHORITY. CALIFORNIA 


RATING AFFIRMED OUTSTANDING RATING 

S11.25 million refuse-to-energy revenue bonds tax- 
able senes 1990A BBB 


RATIONALE The rating on Commerce Refuse-to- 
Energy Authority. Calif.'s (CREA) bonds reflects 
the following cr^it nsks: 

• The autl»nty’5 dependence on energy sales 
(at an above-average pnee) for over 70% of 
total revenues, and 

• A very competitive waste disposal market. 

Also reAected in the rating is the following 

credit strength: opera&onai and hnandal support 
of the Los Angeles County Sanitation District No. 
2 m keeping tipping fees at the facility compeb- 
hve 

CREA iterates in a very competibve waste 
disposal market: its up fees are sensibve to the 
costs of the numerous alternative di^>osal op- 
bons Accordingly, the district and CREA entered 
into an agreement that speahes the district's ob^ 
bgsbon to keep CREA s abibty to attract suffi* 
cieni waste at the prescribed l^eb. This agree- 
ment between the district and CREA entreats the 
district to set neutral tipping tees at the facility, if 
CREA adopts these tees, then the district will 
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An3ivsis fawaiffl McGiaae 212-208-1741 
Jefrey Panger 2l2-208-89i5 


reduce the amount charged to CREA lor operat- 
ing and maintairunp the facilirv to elirrunate anv 
projected deficit. Neutral rates are economicalU 
compebtive rates that would attract an adequate 
quanbty of waste to the facility. The attrachon ot 
an adequate quantity of waste is of critical impor- 
tance. as the facibrv relies upon heavilv concen- 
trated energV' revenues (paid to CREA from a 
very favorable contract with Southern California 
Edison Co.) for 74% of total revenues. The f acilm 
has operated well, which is significant as the 
fadbty receives a maionty of it's energy revenue 
during the four summer months. 

OUTLOOK The agreement between the district 
jind CREA reAects the distnct's support in assur- 
ing an adequate level of revenues to meet CREA' s 
debt service payments Ratings nuintenance is 
expected. 

FACILITY OVERVIEW The Commerce facility, op- 
erating since the spring of 1987. mcorporates 
mass bum technology with a single refuse^to-en- 
ergy steam generator capable of burning 360 lons- 
per-day of industrial and municipal waste at an 
average heabng value of 5.350 Bnbsh thermal 
units per pound- Waste Aow control ordinances 
were originatlv in place with the issuance of these 
bonds However, as a result of the new agree- 
ment. these ordinances become secondary The 
new agreement makes disposal of waste at the 
Commerce plant as econonucaily attracbve as 
most of the other pnvately operated facihbes (pri- 
marily transfer stations) located near the aty. 

The attrachon ot sufhcient waste is a maior 
concern as energy revenues typically aixount for 
nearly of CREA's revenues. Energy gener- 
ated by the facility's 12.5 MW turbine generator 
IS sold to Southern Caiifonua Edison Co. (SCE) 
and pneed at levels quite favorable to the author- 
ity — escalating to 12.6 cents per kwh in 1996 from 
th» onginal 6 4 cents in 1987. after which pay- 
ments will be nude at SCE’s then avoided cost, or 
a floor price of 9 cents per kwh, whichever is 
higher. As a result of the nature of this airar^e- 
ment and because of the dependence on facility 
operation for electnc revenue sales, a prolonged 
facility outage could lead to sigruheant revenue 
losses during the peak operational summer 
months 

The district has identified the fadlitv's mam 
compehtTon as area transfer stahons rather then 
the larger landfills. It is from among these transfer 
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stations that the facilir\‘ is deriNmg the neutral 
rate Ranging hrom S2S.31 per ton at the county's 
South Gate 1 ranster Station to as high as S36 per 
ton at various other ^adbCJ8s. CREA currentJy 
charges 534 per ton. 

Financial performance as been adequate, pro- 


ducmg coverage of the required 1.25\ since 1°SS 
The agreement will ensure the abilirv ot the facu- 
lty to keep rates stabilized over the lue ot the 
bonds and importantly gives CI^A the hnanciai 
fieidbiiit},' to produce the required coverage lev - 
eb- 


DADE COUNTY SOLID WASTE SYSTEM, FLORIDA Amfysts: Savid Bodek 212-208- 1S12. 8re6 hsoaad 212-28S-83S: 


RATING AFFIRMED 
OUTLOOK: STABLE 



OUTSTANDING RATING 

^2.684 million special obligalion revenue 
bonds senK 1985A and 1986 BBS* 


RATIONALE 'The rating on Dade County Solid 
Waste Systwn. Fla.'s bonds reflects sutetandal 
diversions of waste to disposal and resource re- 
covery faahaes with lower fees, a related d^me 
in fmanaal margins, a plan tha t will only partially 
rehabilitate the waste stream, and projections of 
further coverage erosion- 

Befween 1991-1994, the county raised disposal 
fees to $59 per ton from $33 per ton. Comcid«it 
with these increases, haulers and muniapalibes 
diverted waste to less expeiuivc fadUties, and the 
county experienced a 44®/o decline in waste. Dade 
received 1.3 miibon tons in 1995, down ^mi 
1990 s 2.4 mObon tons. Net revenues coverage of 
parity debt declined during this penod to 1.46 
nmes (x) in 1995 from leveb that exceeded 2x- 
Combined coverage of panty debt and industrial 
development bon^ (IDBs) of Mcsieenay Dade 
Lid., the operator of Dade s wasie-to-energy fa- 
cilifv. was 1.34x tn 1995. down from I994's 1.87x. 

Dade implemented a $45 bp fee to partiaUy 
rehabilstaw the waste stream The incentive fee 
produced 17 interlocal agreements with mimio- 
palmes that have committed to deliver waste to 


the county and contracts with two large pnvate 
haulers, the interlocal agreements and contracts 
are projected to restore the waste stream to 1.6o 
million tons per year m 199", an amount 20°.' 
below 1992's tonnage, when the bp tee was $4.^ 
per ton. Yet 90% of I997's pioiected waste stream 
will represent committed tons, compared widi 
1992 s 46%. 

Other pnnapal components of the countv s 
plan include a short-lived decrease m debt service 
a^ooated with a restructuring of existing debt; a 
sharp reduction in capital expenditures and fi- 
nancing needs attributable to the reduced waste 
stream; the use ot contracted disposal capacity to 
extend the life of existing facihbes: a water J sewer 
bill surcharge; a surcharge on carting services: 
and an increase m Dade's share of the revenues 
earned by the county 's pnvate collector of recy- 
clables. 

The reduced bp fees temper the benefits of the 
debt restructuring, cost savings, and revenue en- 
hancements. Dade projects panty debt coverage 
by net revenues will decline to 1.29x and 1.2x m 
2000 and 2iX}l. respecbvely. Fured-ciiarge cover- 
age will be thin m Uiose years at l.lSxand i .09x. 

OUTLOOK The several components of the strate- 
gic plan will produce a more orderly erosion of 
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hnandal margins than might have otherwise oc> 
curred. Mav )996's rating downgrade reflects 
heightened credit concerns assoaated %vith de- 
clining debt service coverage and risks related to 
a plan dependent on the successful interaction of 
Its several components 

COMPREHENSIVE PLAN The ma|or thrust of Dade 
countv's plan to address its decluung waste 
streams a lower dp fee to induce muniapalities 
and private haulers to commit tp deliver waste to 
the county under contracts. This should increase 
2000's waste stream about 25% over 1995's 
1,271^0 tons. Even with the additaMial waste 
coverage margins, already significantly below 
histoncal levels, that will continue to dedine be- 
cause revenue enhancements and cost savings 
included in the plan, the margins are not suffi- 
aent to oflset the effects of the redtued tip fee. 

T o mitigate some of the rate reduction's impact, 
operating expenses are being reduced through 
staff reductions and other measures. Revenue en- 
hancements include surcharges that private 
haulers must collect as a condition of maintaining 
county permits. Surcharges on water and sewer 
bills will pay for landfill remediation and closure 
costs. Although the surcharges and other new 
revenue sources will increase the solid waste sys- 
tem's revenues by about 10V12% over each of 
the next five years, expenses are projected to in- 
crease faster than revenues. (Jnbt 2001. net reve- 
nues are protected to contmue to decline from 
1993 s level at an average annual rate of 9%. 
which will cause coverage levels to tell below 
their current diminished levels, even with a 
planned debt restructunng 
The anticipated debt restructuring will reduce 
annual debt service obligations to a level that is 
about 40*'* below 1995 s debt service. The debt 
service savings, however, will be short-lived, and 
bv 2002. annual debt service will increase to 
within 8*'* of 1995's leveb. Coverage will decline 
between 199^ and 2001 from 1.46x to 1.2x. 
After 2001. net revenues and debt service cover- 
age are projected to increase 

The interinca I agreements are critical to restore 
Its waste stream Thev are protected to provide 


about 24% of 1997's waste stream. The murucipa! 
signatories to the contracts have covenanted to 
direct waste to the countv s disposal facilities in 
return for a S43 tip fee that cannot be mcreased 
for three vears. After the moratorium expires, the 
incentive tip fee can onJv be increased bv a CPI 
inflator, but not by more than 5% in anv vear. 
Decreases in the CPI may also be reflected in rate 
reducbons under the agreements. The three year 
moratorium on rate adiustments represents a sig- 
nificant aedit risk because 25®o-30*/o of the pro- 
jected waste stream, which includes waste deliv- 
ery commitments under the interlocal 
agreements and the contracts with private 
haulers, will be exempt from anv pnce adiust- 
mente that may be needed dunng the three-year 
penod. 

Miami, one of 17 municipalities that entered 
into interlocal agreements, is projected to account 
for approximately lO'a of the total waste stream 
through 2000. While the terms of all the agree- 
ments are 20 years, the agreement with Miami 
permits it to discontinue its delivery, if it opens a 
composting facility in 1999. Dade's projections 
assume that the loss of waste from Mianu will be 
offset by residual waste from the composting 
facility and mcreased levels attributable county 
growi^ but failure to offset the Miami loss could 
have signihcant implicahons for the system's al* 
-ready detenoratmg financial margins. 

Other components of the plan include a rene- 
gotiated recycling contract with a private hauler 
that should provide additional recycling reve- 
nues, the use of contracted disposal capacity to 
extend the life of the county's existing landfUl 
fadlibes, an mcreased use disposal fa^bes by 
county agencies, and an ordinance prohibiting 
unmcorporated areas from leaving the collection 
and disposal system upon incorporation. 

The diminished waste stream, the contracted 
disposal facilities, and the use of water /sewer bill 
surcharges to hnance remediation and closure 
prefects, have enabled the county to approxi- 
mately halve the $450 million capital program 
that had been projected two years ago. Debt fi- 
rumemg for the remammg capital projects in- 
cludes $92 million of debt over the next five years. 
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DAVIS COUNTY SOLID WASTE MANAGEMENT & ENERGY RECOVERY SPECIAL DISTRICT, UTAH 

Analysts Howard Soutntiert} 212-208-B096. Biad Dnver. San Francisco 4f5-7SS-S0u 


RATINS AFFIRMED 
OUTLOOK: STABU 



OUTSTANDING RATING 

$45.05 mtihon soW viasie management ra^nue 
retundmg Bonds series 1993 B8B+ 


RATIONALE The rating tm Davis County SoUd 
Waste Management & Energy Itecovery Spedal 
District, Utah reflectt relatively high costs which 
are Ul^ly to increase as the suable capital mi’ 
provement plan (CfP) is implemented. The CIP 
could reach 1^2 miihon through 2001 depending 
on EPA regulated emissions requirements lor the 
distncfs 400 ton per day waste-tO’Oiergy plant. 

The rating is supported by the district's use of 
household user charges and commercial tees that 
insulate the system from increased compebbon 
m the industry', and enable the district to charge 
a reduced tipping fee at die facUity- During 1995, 
the district kx^an implementmg a $10 per month 
(for one container) disposal charge on all resi- 
dents m the district. Haulers are not charged a 
tipping fee for residential waste. Residential 
waste accounts tor about 46% of the total waste 
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Stream, in Apnl 1996, the district implemented a 
commercial pre^am. whereby pnvare haulers 
pay $2 per bUlabJe yard tor cormnercial waste, in 
addition to a reduceid bppmp fee of $25 per ton 
(lowered from S62.00 per ton). The S25 tipping fee 
IS about average for the state s competing dis- 
posal facilities. Revenues, which are estimated at 
$13 million for 1996. are budgeted to increase bv 
about 25% for 1997, due in large part to the com- 
mercial program. Debt service coverage was 
healthy at 1.94 tim» for fiscal 1995. and hquidin 
position is very strong widi over 400 days’ unre- 
stricted cash and investments 

OUTLOOK Tite stable outlook reflects expecta- 
tions of maintaining a good financial position 
while implementing capital improvement needs 

OPERATIONS The district was formed by 17 mu- 
Tucipalibes to huUd and finance a 400 ton per day 
waste-to*energy plant. The district also operates 
tile Layton landfill. The faohty, which is operated 
by the district, generates steam which is sold to 
the U.S, Govemnwnt for use as energy at Hill Air 
Fott« Base. Steam revenues represent about 19% 
of the total revenue stream. Plant operations have 
beeiTgood. However, capital improvement needs 
could reach $32 million through 2001, depending 
upon the outcome of a dispute with EPA 
centered around the facilities requirements to 
meet new ertussions standards. If the facility is 
categorized as a "large" plant by the EPA, about 
$15 million will be required to comply with regu- 
latiorvs. AddiQonal costs are required for landfill 
and ashfill improvements. The district is cur- 
rently developing a new cell at the Layton land- 
fill, which will provide disp<»al capaaty up to a 
maximum of 30 years. 


HEMPSTEAD INDUSTRIAL DEVELOPMENT AGENCY. NEW YORK Analysts: HowattI SsmtOeig 212-208-80^. 

Steve Gomr 212-208-8304 


RATING AFFIRMED 
OUTLOOK: STABLE 



OUTSTANDING RATING 

$253 015 million resource recovery revenue 
tKifics fAmencan RE^-FUEl Co oi 
H emosieaa pf0j«3i senes i996 A- 


RAI104ALE The rating or Hempstead Indusmal 
Devei>.*c*iTient Agenci N’t s debt reflects the un- 
deriving credit strength of the town of 
Hempstead and the town - strong contractual 
obligation and ecemomu incentive tu make waste 
dispsisaipavments The agenn- hnanced the con- 
srruction of a 2,50>-tor> per-dav resource recov- 
ers- taciUn. operated bv Amencan REF-FUEL Co. 
of Hempstead a W 'S.- partnership of Browning- 
Fem-s Induitnes inc fBFI A » ar^ Air Products 
& Chemicals Ipv TA . neganve<<utiouk}. Inaddi- 


tion. the rating rxinsiders the following factors; 

• The relatively competitive tipping fees at the 
resource recovery fadlity, and 

• The strong historical hiuncial and operating 
performance. 

A higher rating is precluded by the project's 
dependence upon mergy revenues under a con- 
tract with Long Island Lighting Co. (ULCO; 
about 42% of total rev^ues). with a flow price in 
excess of the mariret pnre of power, and reli^ce 
upon waste from the town of Brookhaven at 
above-market disposal costs to meet Uie town's 
put-or-pay minimum. Under the service agree- 
ment. the town is obligated to pay a service fee, 
which includes a debt service component, for a 
minimum of S40.000 tons p«r year. The town 
obligation is absolute and unconditioruii and not 
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subfect to annuaj appropriation, provided tftat 
service is provided at die fadlin-. The fee is an 
operating expense cf the Hiwn and is ftnaiKed 
through property U«s. rnitigatmg omcxm about 
flow control. The cost of disposal to the town is a 
very competibve S41 per ton. The town's under- 
lying credit strength is characterized by: 

• A lar^, pnmaniy residential base, benditing 
from proKBiuty ta New York Ci^*; 

• Stagnant tax biue growth; 

• Above-average wealth and income indica- 
tors; 

• Good gei^al houi financial management; 
and 

• A high tax and overall net debt burden. 

Plant operations have been very successful 

since mmmercial r^eiatkms began in 1989, as 
evidenced by an average annual availability fac- 
tor of 95% from 1990- W5- Debt service coverage 
has exceeded 2.40 tunes (x) since 1993, with an 
estunated coverage of 2.S?x for fiscal 1^^. 
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DUaOOK The outlook reflects the expected 
availability of waste flow to the facihn- and the 
strtmg hnanoai margins. 

LEGAL STRUCTURDKEY AGREEMENIG 

The bonds are secured bv a hrst lien on the 
facdit\' net revenues, which are primarily a com- 
bination of dispc»al tees (Hempstead service tw* 
and company-marketed waste) and energv' sales. 
The town of Hempstead is obligated to pa\’ an 
aiuiual disposal fee for 540,000 tons of waste iput- 
or-pay). The fee is an operating expense the 
town and is coUected through property taxes. It 
is not subject to appropnation and is uncondi- 
bonal as bng as service is provided at the facility. 
Under the service agreement, the town’s obliga- 
dor^ include: 

• Delivering all acceptable waste to the facilm , 

• Providing disposal of ash and nonprocessibie 
waste, and 

• Paying the service fees (includes fixed per ton 
fee, pass-through costs, proportionate adiusf- 
ment for uncontrollable circumstances, guar- 
anteed minimum tonnage payments, energy' 
make-up. Brookhaven fees, and vanous other 
oedits adjustments). 

The company cAhgations are as follows: 

• Process/dispose of town and Brookhaven 
Waste. 

• Operate and maintain the facility. 

♦Comply with amJThe company's 

^ligabor^ are semred by the company sujv 
port agreement, which is a several, but not 
joint, (^ligation of both Air Products and BFl. 
Air Products has announced its intention to 
sell its intCTest in the company. However, pur- 
suant to the company support agreement, it 
can only subshtute its parent support obliga- 
bons if it will have no adverse intact on the 
ratmg. Electric output is sold under contract 
to LILCO. LILCO ts obligated to take enbre 
net output at a purchase price equal to 
avoided costs with a fixed floor (6-1 1 cents per 
kwh) and a fixed ceilir^ (7.5-22 cents per 
kwh). The floor energy price is above the mar- 
ket cost of power, presenting some concern 
given die pace of industry deregulabon and a 
proposed takeover of ULCO by the Long Is- 
land Povrer Autftonty. 
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LANCASTER COUNTY SOLID WASTE MANAGEMENT AUTHORITY, PENNSYLVANIA 

Analysts: Emete Hassan212-209-l668. Howard SoumoerQ 212-208-8096 


RATING AFnRMEO OUTSTANDING RATING 

S168.24 million resource recovery system 
OUTLOOK' NEOATIVE revenue bonds series 1986. 1988A. 1d91A. 

and taxable 1991B BB6 


RATIONALE The rating on Lancaster County 
Solid Waste Management Authority. Pa.'s 
(LCSWMA) bofxds reflects the loUoMnng risks; 

• Finandal presum facing the authonty due 
to mcreas^ coir^dtion, 

• The long-term challenge to maintain ciurent 
waste flow given the high hppu^ fee of S69 
per ton. and 

• Slim annual debt service coverage of 1 J) times 
(X) in 1995. 
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The nsks are offset bv management's proactive 
response to increased compention in a nonllow 
control mvironment through meeting the market 
with tipping lee reductions m the past two fiscal 
years, and aggressive marketuig activin- m order 
to attract waste on tne spot marker and under 
shm-term contracts 

The autnontv was abie to maintain ine level of 
muniapal waste flow within the countv by de- 
creasing the tipping lee to iy> In addition, all 
private haulers were ottered an additional S6 per 
ton rebate for stKirt-term ctmtracts that secure the 
deiiverv or their tonnagv lippmgteeshavebeer 
raised back to 1*^3 lesets in response to needed 
liquiditv prrsennng eaposure ti' a poienoal de 


crease in tonnage due to the addioonai $10 per 
ton. 

Thecount>’'s l,20C>-ton-pet-day resource recov- 
ery facUitv' was built and is operated bv Ogden 
Martin Si^tem with eiectncitv' sold to Metropoli- 
tan Edison Co. In July 1995. the plant was struck 
by lightnmg, which tnggered a series oi events 
that led to an explosion. The tacihtv was inopera- 
bve for 15 days, and capacity was reduced for 84 
days. The lost revenue and additional expenses 
were fully recovered by business interruption 
insurance and payment from Ogden Martin Sys- 
tems of Lancaster Inc. The hnancial position vvas 
not impaired, and there was no credit smpact. 

Finandai performance has been adequate, with 
coverage decreasing to 1.0 times (x) annual debt 
service in 1995, from 1.17x in 1994, Liquidity of 
approximately $6 million continues to provitfe 
near-term flexibility. 

OUTLOOK The outlook continues to reflect the 
near-term chaliaiges the authonty faces as a re- 
sult of Its uncompetitive regional posibonand the 
potential diversion of waste flow given the recent 
uvrease in tipping fees. 

SYSTEM OPERATIONB/COMPETITION Ogden Mar- 
tin Systems operates die resource recovery facil- 
ity under a 2G-year service agreement that in- 
cludes a guaranteed minimum tonnage delivery 
of 312,000 annually As a result of the explosion, 
the solid waste throughput at the fadiity m 
declined 16% as theavailabilitv factor dropped to 
76.7% from 87.1% in 1994. However, revenues 
remained constant through insurance reimburse- 
ments and payments from Ogden. The electric 
contract with Metropolitan Edison is for 25 y^ts 
and has averaged 6cents per kwh for thepastfour 
years. Electnea) revenue represents 33% of total 
revenue m 1995. The operation also consists of a 
1,450-ton-pw-day transfer station and die Frey 
Farm landfill. 

The authonty's operation has significant com- 
petition, with two incinerators and five landfills 
within 10 miles of the county bordm. The most 
significant competiticm is the Mo^m landfill in 
York county operated by Waste Management Inc. 
and the Berks County landfill operated by 
Browning Ferns Inc. The authonty's tipping fee 
of $69 per ton. die higl^t in south<mitrai f^nn- 
sylvarua, was miuced to $59 per km two ^ats in 
response to the lack of flow control. Although 
they were able to sustain market shate, it might 
•be-iost with the 1996 mcrcase m the tipping fee. 
One hundred per»n! of ttie muniapal solid 
waste to the authority is supplied by private 
haulers. 
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PINELLAS COUNTY. FLORIDA 


Analysts: Mark Glottetty 212-208- 1352. Jodi HeM 212-208- 1727 


RATING AFFIRMED 
OUTLOOK: STABLE 



OUTSTAWMIG RATING 
$82.8 tnillton resource recovery revenue bonrJs 
senes 19% A* 


RATIONALE The rating on PinelUs County^ Fla/s 
resoioce recovery bonds reflects the foilowmg 
sbrengOur: 

• Extremely compehhve tipping fees of $3750 
per ton. 

• Good oiverage of annual debt service and 
adequate bqi^ity. and 

• A short maturity of the b<mds (2006). 

These strengths are offset by the system's man- 

agenrwnt contract with Wheelabratw PinriUs 
Inc., which ends in 2003 while bond matunty is 
ISOb. 

The county's low S37.SO per ton tipping fee and 
the pn^bibve cost of transpuatitm due to the 
county's geogra^^c location miti^tes concern 
over the loss of waste due to the tnvalidabon of 
flow control lavNPs. The nearest waste to energy 
fadlity is m Tampa and has tipping fees of S71.0O 
per ton. In addition, there is little competition 
from landfills in the area. The county’s tipping fee 
IS protected to remain very compeoove relative to 
other disposal options. 
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The count's solid waste managnnent depart- 
ment owns the faolifv whik Wheelabrator Pinel- 
las acc> as the plant operator There is some con* 
cem regarding the mismatch between the ending 
term oi the management contract and bond ma* 
tuni\ ThecountvexpecKthat It wdl have a new 
agreement in place prior to the termination date. 


Fmanaal operations at the tacilm- have been 
good as coverage of annual debt sen-ice has 
ranged between 1.13 hmes {x) and !.5~x since 
1992. The system s liquidity position is more than 
adequate with over So million in unrestneted 
cash and mvestments. This translates to over 9C 
days' worth of operating expenses- All electric 
power generated is sold to Flonda Power Co. 
(FPC), and in 1995 the tacihtv began selling then 
capacity to produce power to Frc, therefore sig- 
nificantly increasing the amount of electric reve- 
nues received. 

Bond proceeds will be used to retrofit the 3.15C 
tons per day facilitv with scrubbers to meet clean 
air act regulations. 

The construction tuneframe is approximately 
36-4 4 months. Future capital spending bevond 
the current program is lumted to routine repairs 
and maintenance 

OUTLOOK The stable outlook reflects the com- 
petitive tipping fees, good financial operations, 
and short matunty of these bonds. 

SOLID WASTE SYSTEM The county's solid waste 
management department owns operates the 
solid waste disposal and resource recover system. 
The system is comprised pnmarily of a 3.150 tcwi 
per day resource recovery plant, with a 75 MW 
eiectiic generating facility and the Bridgeway 
Acres Landfill, together with such ancillary fadli- 
bes as a .scale-house, recycling drop-off centers, 
and an arbhciai reef program for large construe- 
hon and demobbon debris. The county also is 
responsible for the post closure maintenance of 
the ofbite Toyiown Landfill. 

Re^onsibility for waste collection rests with 
the 24 muruapabbes m the county and, in die 
unincorporated areas, with the private sector. 
Flonda has mandated that 30% of waste flows 
must be recycled. The county is exceeding this 
goal with a recycling rate of 42%. The reduebon 
in waste flow due to recycling is not anbapated 
to adversely affect the system's (^laabng or fi- 
nanaal performance giver, the county's ample 
availability of waste. 

The county has contracted for die operation of 
the resource recovery plan with Weelabrator Pin- 
nelas and the landfill with Pinellas Environ- 
mental Inc. All electriaty is sold to FPC. In 1995, 
the county began selling its capacity, as well as 
energy, to FF*C under an amended power pur- 
chase contract. Landfill capaaty is adequate for 
at least 20 years, well beyond the life of the bonds. 
Capital in^sovements through 2001 is domi- 
nated by the addition of scrubbers to meet federal 
emissiims requiremnnts- 
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PRINCE GEORGE’S COUNTY. MABYUND Anaty^: Sonfon Murray !12-^-1864. HomrrS Somserg 212-2(^-809$ 


OUTSTANDING RATING 

S42.3 million solid waste management system 
revenue bonds series 1993 A 


RATIONAL! The rating on Prince George's 
County. Md..'s bcmds reflect following risks; 

• A iar^ capital plan to be funded by debt, and 

• A reduced fixuunciai postbon- 

Offsetting these risks are the following 

strengths; 

• A more reliable revenue stream resulting 
from the dedston to charge solid waste fees 
on tax trills, 

• A strong serviar area economy ('AA-' G.O. 
debt), and 

• A strong legal package, including the county 
obligation to pay operation and maintenance 
expenses from its general fund in the event of 
a defiaency. 
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RATING AFFIRMED 
OUTLOOK; STABLE 



The county expenenced a 1 1% tonnage decline 
in hscat 1^5. as waste was diverted to other 
disposal sites To remedv the situation, it imple- 
mented a pitigram of charging solid waste fees to 
ail restdenm in the counri' The new program 
results in a more reiiabk and secure revenue 
stream and a dirrumshed reliance on tip fees. An 
estimated 66% of revenues «Mere generated by the 
residential waste fees in hscal 1996 Prince 
George s also has expanded its residenbal collec- 
tion service area to the whole county, except mu- 
mcipalities Resutnng annuat charges aro high at 
Ui** {$2n monthly) tot a singie-iamily dwelling 
tor coiiection and dfspowl 
Although the counts- met all bond covenants in 
fiscal l^ri the decline in loruiage resulted in an 


B% decline in revenuesdunng 1993 and a net loss 
in fiscal 1995. To offset the revenue shortfall, man- 
agement drew down unrestricted reserves in hs- 
cal years 1994 and 1993 to a minimal at S136.00C 
at fiscal year ending June 30. 1993- The fund also 
took a S4 miliion short-term loan from the geiwral 
fund to offset losses. However, the new waste fees 
resulted in an estimated 25% increase m revenues 
for fiscal 1996, and Standard & Poor's expects that 
improved hscal 1996 cash flows will restore re- 
serves to an acceptable level. 

A concern is the size of the svstem capital im- 
provem«« plan, which is relatively large at $86 
million over the next hve years. The capital im- 
provement plan will be funded enbreiy with G.O, 
debt to be repaid by system revenues. However, 
management is considering amending the plan to 
lower its cost. 

OUTLOOK The outlook reflects Standard & 
Po«:'s expectotion that the new method of charg- 
ing solid waste fees will be reflected in improv^ 
audited hnandal results in hscal 1996 and later 
years. 

OPeiATIOHS AND FEES Prince George's County 
opeiates two landfUls—Brown Station and Sandy 
Hill, that l»ve useful hves of 20 years and three 
years, re^echveiy. The system contracts witti a 
materiab recovery facility located within the 
county to carry out its recycling program. About 
5% of county waste is recycled. 

Prior to 1W5. the county relied on a number of 
haulers and municipal contracts to bring waste to 
its fadlibes. and through 1994. the system fj^ili- 
ties were the designa^ waste disposal sites ior 
the county. However, after tite Carbeme decision 
in May 1994, the county began to experimee 
losses of tonnage to other facilities that were 
charging lower bp fees than the county's bp fee 
of S'i^ per ton. Annual tonnage dediniKl 10% to 
556,000 tons in 1995. from 616,000 terns m 1994, 
and resulted m a 8% drop in revenues. 

To ohset 0\e of tonnage and revenues, the 
county made biree changes. It iroplemented a 
program of annual waste fees charged to all 
county residences on July 1, 1995. The county 
now also contracts for all residenbal waste collec- 
bon and serves 120,000 county single-family and 
town homes. It directs all contract collectors to 
take waste ro die county landhlis. To attnet com- 
nmcial waste, fees were lowered to $49. As a 
result, the county has had some success at a ttract- 
'mg commercial waste dunng hscal 1996. 

'The new program resulte in more reliable and 
secure revenue stream and a diminished reliance 
on bp fees. Residents have generally accepted the 
new fee structure, whkii a senes of con^io- 
nents. The base fee for all anmty residenbal 
dwellings is $50 per year ($4.16 per month), ar^ 
additional charges — including fees for bulky 
trash, recycling, and colieebon — can bring the 
annual cost up to $319, or $26 per month, for a 
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sti^le-famiiy home. The new program stabi- 
lized waste flows, and aimual tonnage rose 2% m 
fiscal 1996. However, the county is budgeting 
hsca! 1997 and 1998 revenues based upon 525,000 


tons to be cor^ervative. and this level is ^xiut 
100.000 tons lovrer than anticipated m 1993 and 
represents a conservative budgetary approach. 


SOUTHEASTERN PUBLIC SERVICE AUTHORITY, VIRGINIA Amiysts:£iimrcSfi. McSMe 21Z-2(}8-JT‘n. 

Sem Lenmn 272-2(» J256 


RATINGS AFFIRMED OUTSTANDING RATING 

S50.B85 million regional solid waste s/sterr 
seiwor ref yreling bonds series 1 9^ A- 


RATIONALE The rating on Soudwastem Public 
ServK* Authority, Va.'s bonds reflects dw follow- 
ing credit strengths: 

• Tlw strong credit quality ar«l economic sabil- 
ity of die partiapa&ng members, and 

• The continued secunty provided under the 
member disposal agreements. 

Of^ttmg factors include dw following oedit 
risks: 

• TTw of o»nmercially generated waste due 

to increBsed compebbon. and 

• Historically marginal financial operations. 

The auttonty entered intei tong'tenn dispesal 

agreements with each of its six pardapalmgdties 
and two counties. The agreement calls for each 
enbty to dispcoe of at least 95% of the waste under 
its direct control to the authority's system, whose 
bp fees are operating expenses of dte members 
under vanous gmeral and enteipiise fund ar- 
rangements The authontv is a regional waste 
d i^iosai provider encompassing the two counties 
and ux independent cites of soudi^stem Vir- 
pnia. Of the members. Norfolk CAA' G-O. rat- 
mgj. Vtigima Beach f AA'), and Chesapeake 
I'AA't amount for 80^» of die total population of 
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the authontv s se^v^ce area and reflect the strong 
credit quality of the members. Employment is 
dominated by the U.S. Navy, which operates the 
largest shipyard in the country. 

The authority’ has experienced a significant de- 
cline in commercial waste received at its facilities 
In 1995, commercial waste is down 333o from 
pre-Ciuhone levrels. Two of the largest private 
haulers have begun to take waste to their own 
facilities and have reduced the amount that they’ 
deliver to the authontv by approximately one- 
half. The authontv has raised its integrated tip fee 
to S48.50 in order to maintain the current level of 
marginal financial performance. In addition, the 
autiiority operating in a business like manner has 
reduced the tip fee for waste delivered directly at 
die rehise derived facility to $25 per ton m order 
to attract and maintain some commeraal waste. 
Coverage of annual debt sen'ice on the senior hen 
-bonds m 1995 was adequate at i.6 times (x). How- 
ever, total coverage of all bonds was marginal at 
l.Ox. With increasing debt service m 1997, along 
with die decline in commercial waste flow, the 
authority faces some financial pressures. 

OUTLOOK The ouUook reflects the continued se* 
cunty provided by the member disposal con- 
tracts in offsetting increased compebbon and tlte 
loss of commercial waste. However, inability to 
stabilize die commerda! waste flow may place 
increased pre^sae on system operaticms and fi- 
nances. and could lead to a rating downgrade. 

OPERAmNS The audiority has a diverse mix of 
waste di^osal facUibes, including nine tranter 
stations, a regional landfiiL and a 2000-ton-per- 
day refuse derived fuel plant . The refuse derived 
fuel IS burned at a power plant that provides 
Steam and electrk: ^leratujn at die U.5. Navy 
shipyard. The authority took over operations at 
the power plant in 1990, and since then, the 
amount of rehise derived fuel bunted at the plant 
has increased. The audrority is instaUit^ a bulk 
waste ^edd^ at the front end of the refuse 
derived hiel plant in order to be able to prooBss 
more of the waste received at the facility, thereby 
reducing -the amcrunt erf waste that needs to be 
UndfilM The importance of Uiis is Uiat it gives 
the authority addiborui time in makii^ the ded- 
«on on whether to open an addibcmal cell at the 
regional landfill or use othn- waste disposal op- 
bom. Currently, the ash and residue from tlte 
power plant ts deliver^ to Virpnia Beadi'scity- 
owned landfill, which is operated by the author- 
ity. The authority has indicated that this landfiU 
may also rteed to be expanded in the hinire. 


MPttINTID niOM BVAMOJUUi A CMMTWBtK MUNICIIMU. 
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YORK COUNTY SOLID WASTE S REFUSE AUTHORITY. PENNSYLVANIA Anat/SK: GonJon Murray 212-2QS- JS64 

Howard SDumoerg 212-208-809e 


RATING AFFIRMED 


OUTSTANDING RATING 


OUTLOOK: STABLE 


$6.01 mitiion solid waste system revenue Donds se- 
rie 5 l 992 A 



RATIONALE The rating on York County Sobd 
Waste St Refuse Au^orit)*, Pa.'s (YCSWRA) 
bonds reflects the following nsk. 

• Dependence on electric revenues for 30%*35% 
of revenues, and 

• Reliance upon a short-term contract for up to 
18% of revenues. 

These weaknesses are offset by the following 
strengths; 

• Finanaal flexibibty due to healthy margins 
and large cash balances, 

• Good management and consistently good op- 
erations. and 


• Competitive muniapal bp fees. 

The ratmg al<n encompasses $1223 million of 
authority d^t that is rated 'AA-‘ based on the 
guaranty of York County. 

Revenues have grown annually as a result of 
contract escalabons in the price per ton paid by 
some customers and escalatmg contract pnces for 
energ>'. The revenues, combined with consistent 
operabons and conservabve management have 
enabled the system to amass $40 milhon in cash 
and invescmene. which provide significant Rexi* 
biUn Coverage has been sobd at over 1.2 bmes 
lx) coverage suice 1990 and strong at 13Sx in 
1«95 However, continued strong coverage de- 
pends upon contract revenues, and aftera current 
110.000 tons per vear contract expires in 2000. 
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revenues and coverage mav be less robust 

YCSWRA operates a waste-lo-energyplantand 
an ash monofill, and contracts with Modem 
LandfUl (Waste Management bic.) to dispose of 
unprocessible waste. Modern also provides 

110.000 tons annually {26®/o of throughput in 
1995) of processible waste via a put-or-pav agree- 
ment through 2000. Because of escalabon m its 
contract, Modem pays rates that are above the 
market rate for the area. 

The authority relies pnmariiv on interlocal con- 
tracts with 66 of 72 county municipaUbes to direct 
county waste (65% of total flows in 1995) to the 
system. None of the agreements have been con- 
tested. Fees for 65% of total tonnage are paid 
directly to thecountv by muniapalibesand Mod- 
em. Annual waste flows has varied from 346.000- 

389.000 tons since 1991, and county generated 
tonnages have stabilized at about 210.000-225.000 
tons (55‘*/i»-65% of total tonnage) since 1993. 

YCSWRA' s compebbve $56 municipal bp fee 
IS projected to remain through 2000. The system 
IS nearby to other landflUs, resource recovery 
facilities, and a state border, yet most of 
YCSWRA's waste flow has been mamtamed by 
the mterlocal agreements and other contracts. 

OUTLOOK The outlook reflects YCSWRA's com- 
pebbve muniapal bp fee and its large cash bal- 
ances that provide hnanual stabibty. 

OPERATIONS The authority's overall operabons 
have been strong dunng the past hve years. The 
resource recovery plant has had healthy availabil- 
ity factors at TT^fo-BT'i'o in the past four years. 
Dunng the past two years, improvements have 
been made to the boilers that make them more 
effiaent. The system is m compliance with per- 
mits. although the authonty does face the chal- 
lenge of finding a new ashfill to replace the 
Hopewell Township facility that will be filled to 
capacity in 1997. Management is exploiing a 
number of viable altemabves and will determine 
the most cost-effecbve choice in the next year. 

Waste flows have been stable as a result of 
interlocal agreements and the Modem contract, 
which provided 97% of waste in 1995. To date, 
none of the mterlocal agreement have b e en chal- 
lenged, partly due to the maintenance of a S56 per 
ton bp fee that management expects to maintain 
through 2000. While total throughput has varied 
slightly from 345,000 tons in 1995 to 3874X)0 tons 
in 1993, county generated muniapal waste, about 
55V»-65% of the total, has been stable at 220,000- 

225.000 tons since 1992. Waste supplied under the 
Modem contract and spot waste have varied the 
most, varying from 70,000-104,000 tons annually 
since 1992. However, revenues paid by Modem 
to the authonty have not been affected because of 
the put-or-pav agreement. 

Revenues have continued to grow as a result of 
escalabng rates in waste conbacts that provided 


14 URtINTID PtOM STANOAtO A rOO«*S CISOITWtUC MUNIdPAl 
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24^0-32% of n>nnage since 1992. HriMe sourees 
pfovid^ abrajt ’Sff/e of revenues m fiscal 1995. 
Additionally, escalations in the rate paid under 
the eketric revenue ccoitract also have contrib- 
uted to revenue grovvdi These sources of reve- 
nues will ccmlinue to grow through 2000, when 
the modem contract termirutes and electric reve^ 
Rues per kwdi decline 15%. As a result changes 
in the contracts after 2000, the authority projects 


aUghtly declining or flat revenues and lowered 
«werage in 2010. and 2014. After 2000. the 
authonty may have to raise its tip fee to offset a 
potmtial falioff m revenues. Sh!!. expense budg- 
etuig is conservative, using an assumption of 
292 jXX) tons per year. Thu budgeting method has 
contributed to the audiorit\-'s Urge surplus and 
allows for some flexibilin- m settu^ rates 
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HEADLINE: S&P Lowers New Jersey Counties' Solid Waste Debt 

NY -- Standard & Poor's CreditWire 9/18/96 -- Standard ^ Poor's, acting on its 
earlier signals to the market that revenue bonds issued by two New Jersey solid waste 
authorities faced downgrades to noninvestment grade ratings, today lowered the ratings 
ou bonds issued by Union County Utilities Authority and the Pollution Control Financing 
Authority of Camden County. 

Having completed its review, Standard ic Poor's said both agencies will liave 
difficulty lowering their tipping fees to targeted levels, while their annual debt 
service costs will be rising significantly. 

As noted in separate releases, Standard & Poor's today has lowered the rating on 
$147.7 iTiillion in Union County Utilities Authority’s solid waste system revenue bonds 
series 1991 A & B to double- 'B' from single- 'A' -minus . At the same time, Standard 
i Dor's has lowered the rating on $168.2 million solid waste disposal and resource 
lecovery system revenue bonds series 1991 A-D to double- 'B' from t r ipie - ' E ' - pi us . 

With the rating downgrades, Standard & Poor's has removed tlie is.svies from 
CreditWatch; the stable outlooks are predicated on the authorities’ being able to 
implement an economic flow control plan within the court - granted two-year time-frame in 
which the state's system of flow control can continue. 

Since the U.S. .Supreme Court's decision, Carbone versus Town of Clarkstown, N.Y. 
overturning flow control ordinances, municipal solid waste authorities have had to 
increase their focus on maintaining competitive tipping fees. In the aftermath of the 
decision. Standard & Poor's said that the court's decision would not prompt widespread 
downgrades because most systems had competitive rates, could impose alternative user 
fees, benefited from some form of general fund support, and lacked competition from 
nearby facilities. 

However, the Feb. 5 CreditWeek Municipal identified the Camden County and the Union 
County authorities as two that would be affected bv’ the court's decision . 

In Union County’s case, the downgrade also cites The City of Elizabeth's intention 
to find other disposal options. With the authority projecting a need for its tipping 
fees to increase to $99.46 by 1999, in step with rising debt service costs, Standard U 
Poor’s "believes that the authority v\mll have extreme difficulty reducing its tipping 
fee without some type of subsidy the state or county. Should the autnority fail to 
implement a plan and Elizabeth leave the sytem, the loss of its revenue would put 
■itrerne pressure on the authority's financial margins." 

Camden County's system needs to reauce its projected tipping fee by $34 per ton to 
remain competitive at market rates. "The e.xpense savings plan, as outlined, is primarily 
contingent upon the authority renegotiating its ash disposal agreementwitli Waste 
Management, the host community benefit fee with the Township of Pennsauken, and the 
operation and maintenance cliarge with. Fester Wheeler," Standard & Poor's notes. 

Similarly, Camden's sv'stem also may depend on state or county support. -- CreditWire 


Contacts: Mark W. Glotfelty, New i’ork !■ 2 12 -208-1352, 
William Cox, New York ll) 212-208-1866, 

Hyman Grossman, New York il- 212-208-1752. 
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Moody’s Investors Service is privileged to assist the United States Senate 
Committee on Environment and Public Works in its efforts to analyze the impact the loss 
of solid waste flow control on local ordinances and systems with debt outstanding. As a 
credit rating agency, it is not Moody’s policy to influence legislative matters, however we 
are happy to share some of our observations and thoughts on solid waste flow control and 
municipal bond credit ratings. The following comments were structured to address 
questions posed by committee members to Moody’s in the letter dated March 11, 1997. 
The first section outlines our approach to evaluating solid waste revenue bond ratings. 

The second and third sections review the impact of the Carbone decision on debt 
outstanding while the last section discusses the credit ratings of some of the solid waste 
systems in New Jersey. 

In summary, pre-Carbone, Moody’s considered solid waste flow control 
ordinances to be valid and legally binding. Moody’s conducted an extensive review of 
solid waste credit ratings in 1995, and downgraded fourteen ratings and assigned 
unfavorable outlooks to nineteen others. Attached is a copy of that study, entitled 
Mooefy ’s Solid Waste Rating Surveillance tmd Rating Outlook. Since that report was 
published, two credit ratings have been upgraded and two have been lowered. Finally, 
subsequent to the Carbone decision, the ratings for the unenhanced revenue bonds of five 
authorities in New Jersey remain below investment grade due to the loss of legal flow 
control. Our assumption is that the management of those systems will take actions to 
obviate the loss of legal flow control during the two-year stay. 
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I. CREDIT RATING ANALYSIS OF SOLID WASTE SYSTEMS 
Role of the Rating Agency 

Moody’s Investors Service assigns credit ratings to all types of debt instruments. 

A credit rating is an independent assessment of an issuer’s ability and willingness to make 
full and timely debt service payments. Our ratings range from the highest category of Aaa 
—bonds that we believe carry almost negligible amount of investment risk— to C3, which 
is the lowest class of bonds with extremely poor prospects of ever attaining an investment 
grade standing. Typically, ratings of Baa3 and higher are considered to be investment 
grade. 

Revenue bonds are typically secured by the net revenues, that is, gross revenues 
less operating and maintenance expenses, of the respective enterprise systems. The credit 
analysis is focused largdy on detamining the relative strength of the enterprise and its 
ability to generate sufficient net revenues over the life of the bonds. General obligation 
bonds, in contrast, are secured by a government unit’s unlimited taxing authority and fiill 
faith and credit. Revenue bonds, like other bonds, may include a credit enhanced feature 
such as bond insurance or letters of credit. In the case of credit enhancement bonds, the 
rating is based on the credit provider’s ability to make the debt service payments. Also, 
some bonds are double barrel, that is, the security includes a pledge of defined operating 
revenues and the frill faith and credit taxing power of the issuer. 

Moody’s currently maintains credit ratings on over ninety solid waste issues 
representing nearly $7 Mllion of dd)t outstanding. The average credit rating for 
unenhanced revenue bonds is an A, but the range of ratings is from A1 to B. Also, 
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Moody’s rates a broad range of solid waste systems from landfills, to consolidated systems 
that include collection and disposal activities, waste-to-energy plants, landfills and 
recycling facilities. 

The Credit Rating Andysh 

When conducting a credit analysis for a solid waste revenue bond, Moody’s 
evaluates a variety of factors that affect the net revenue of the system. These factors 
include, but are not limited to, project feasibility, system operations, financial position, 
debt profile, legal structure, and management 

The project feasibility considers the size and scope of the system as well as the 
economics of its service area. Moreover, we undertake an in-depth analysis of the 
volume, type and stability of the waste stream and agreements with local governments and 
other interested parties that directly impact the level and continuity of the waste flow. The 
rating process incorporates the system’s competitive position with respect to neighboring 
facilities, in addition to aitalysis of political, regulatory, and environmental factors. 

The system’s historic and projected operations are a key factor. We analyze the 
type of system --collection, disposal or integrated— and the condition of facilities, 
including asset maintenance, historical and future performance levels, capacity and 
technologies utilized. Service agreements with facility operators and sales agreements 
with energy purchasers are also important credit factors. 

Financial performance is carefully examined. A detailed examination of historical, 
current and projected financial operations are comhicted, focusing on trends and 
fluctuations of revenues, expenses and cash flows. A system’s rate setting methodology 



311 


4 

and ability to increase fees and charges is also considered. Likewise, the amount, 
structure, and type of debt outstanding is considered, as well as the capital program and 
future borrowing plans. Legd provisions, such as flow of funds, debt service coverage and 
other covenants are reviewed to determine the level of bondholder security. 

Fmally, managemait is crucial. Not only is the experience and commitment of the 
project team managemait important, but its willingness and ability to respond quickly to 
changing market conditions and its ability to respond to political pressures are reflected in 
the credit rating. 

These factors, and any other factor that we believe affects the issuer’s ability and 
willingness to service ddit payments on time and in full, are all analyzed However, 
because all solid waste systems are unique, the weight given to each factor may differ, 
depending on the circumstances. 

EL SOLID WASTE RATINGS AND THE CARBONE DEOSION 

In May 1994, in C.A. Carbone v. Clarkstawn, New York, the United States 
Supreme Court ruled that a flow control ordinance in Clarkstown, New York, which 
directed all waste to a town-designated transfer station was unconstitutional on the 
grounds that the local law violated the dormant interstate commerce clause of the 
Constitution that protects fiee trade between states. Prior to the Carbone decision, 
Moody’s viewed the state and local flow control laws and ordinances as valid, binding and 


enforceable. 
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Since the Carbone decision, our views on flow control have been modified. 

Project fundamentals have become more important criteria in our credit analysis of solid 
waste management systems. 

Surveillance Report of Solid Waste Systems 

In response to Carbone, Moody’s undertook an extensive review of our solid 
waste ratings. In the spring of 1995, we examined seventy-six credits affecting $4.5 
billion in debt, including unenhanced, enhanced and county guaranteed bonds. 

As a result of the review, Moody’s downgraded fourteen credit ratings. These 
downgrades were rooted in the of declines in waste streams, financial deterioration and 
litigation that have increased the vulnerability of fundamentally non-competitive solid 
waste ^sterns that were fundamentally less competitive than other operations within the 
market area. The downgrades included one that was lowerwl fi'om Aa to Al; one from 
A1 to A, five fi-om A to Baal; one fi-om Baa to Bal and six from Baa or Baal to Ba. 
Five of six ratings that were downgraded to Ba were on the stand-alone, uninsured solid 
waste revenue bonds issued by authorities located in the State of New Jersey. Bonds with 
Ba are judged to have speculative elements; their future cannot be considered as well 
assured. Oft«i the protection of interest and principal payments may be moderate at best, 
and thereby problematic. 

Furthermore, as a result of the review, nineteen other credits were assigned an 
unstable outlook because of potential vulnerabilities related to loss of flow control. 
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III. SOLID WASTE RATING: THE LAST TWO YEARS 

Moody’s continues to actively monitor all of our solid waste ratings. Since the 
publication of the report, two ratings were upgraded, nine were confirmed, two were 
downgraded and three initial ratings were assigned. 

Credit Ratings That Have Strengthened 

Two credit solid waste revenue bond ratings were recently upgraded. The rating 
for the Town of Hempstead Industrial Development Agency, New York (American REF- 
FUEL Company, Hempstead Project) bonds was raised from Baal to A3. The rating was 
raised largely because the facility has exceeded performance expectations since 1989 
resulting in solid financial performance and good debt service coverage level. 

The other upgrade was the New York State Environmental Facilities Corporation 
Bonds, 1989 Series A fiom Baa to Baal. That upgrade was based, in part, on the Town 
of Huntington’s service agreement obligation that provides the ultimate security for the 
bonds, and adequate waste deliveries to the fecilities. Both Hempstead and Huntington 
benefit fi'om strong service agreements and inter-municipal agreements that direct 
sufiicient waste flow to the projects. This form of contractual flow control (per the SSC 
Corp. V. Town of Smithtown et al) ensures baseline viability. 

Furthermore, the credit rating for the solid waste revenue bonds of Dade County, 
Florida, is an example of improvii^ performance post-CorAonc. The ratii^ of those 
bonds was lowered during our 1995 surveillance review from A to Baal and assigned and 
unfavorable rmtlook. The downgrade was due to high tipping fees that led to significant 
diversion of waste outside the system, resuhing in significant declines in revenues. The 
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outlook for the rating was changed to stable in December 1996, due in large part to 
management’s ability to improve the system’s competitiveness through lowered tipping 
fees that enticed local municipalities and haulers to sign long-term contracts to deliver 
their waste to the county’s facilities. These contracts, along with the county’s own 
collection efforts, increase committed waste to 90% for 1997, up from 40% in 1991, 

Also, the system is diversifying its revenue stream so it is not solely reliant on tipping fees. 
Again, business competitiveness and contractual obligations were critical to improved 
credit position. 

Other solid waste systems have seen their credit ratings strengthened because 
management established some form of economic flow control. They have been able to 
lower their tipping fees to improve their competitive position, and have implemented or 
broadened the use of special assessment taxes or user fees. These charges are ^ically 
assessed on real property, because the owner derives a special benefit fi-om a government 
activity, like the disposal of solid waste. To date, special assessments have been upheld in 
various courts. Our analysis includes the assessee’s ability to make the pajnnent and the 
political implications of having such a charge. The Westchester County Resource 
Recovery project is an example of a solid wMte system that enjoys the benefits of ad 
valorem assessments on a strong socio-economic service area, adding to its other strong 


credit factors. 
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Credit Ratings That Have Weakened 

Two credit rating downgrades have also occurred since we published the report: 
the solid waste revenue bonds for Sarasota County, FI, and the Mercer County 
Improvement Authority, NJ, revenue bonds. The former was lowered from A to Baal 
because of a large increase in debt levels and system vulnerability with respect to rates and 
tonnage declines. Tonnage has declined significantly in the past several years, in part due 
to extensive recycling, with some recent stabilization evidenced except for commercial 
flows that continue to decline. Tipping fees are above average relative to competing 
facilities. The Sarasota system consists of private franchised refuse and recyclable 
collection, one transfer station and a landfill, among other components. 

The Mercer County Improvement Authority (MCIA) resource recovery bonds 
were lowered in December 1996 from Ba to B. Bonds that are rated B generally embody 
some highly speculative characteristics where assurance of interest and principal payments 
or maintenance of other terms of the indenture or contractual obligations over any long 
period may be small. Over the last eight years, the MCIA issued approximately $190 
million in revenue bonds for the construction of a waste-to-energy facility as an integral 
part of the county’s long-term solid waste management program. On November 7, 1996, 
however, the Board of Freeholders of Mercer County rejected amendments to the 
county’s solid waste plan that were necessitated by the loss of legal flow control. As a 
result, the project carmot be built as platmed. The MCIA and the county face timing and 
political constraints that raise questions regarding the ability of the MCIA, in and of itself, 
to meet debt service requirements on the revenue bonds. Also, the spectre of intervention 
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by ihe state through the Loca! Finance Etoard exemplifies the posaMe inability of the 
MCiA to support its solid wa«e debt in the iwtg terns. MCIA is currraitly in the process 
of issuing debt that is guaranteed by the county, the proceeds of whitdi wtatld be used to 
redeem the resource recovery tevouje bonds 
Credit Implicadms Ft>r Genertd ObUgOkm Bondi 

It is important to note, however, that getieal bondhoMm are not 

necessarily insulated from the solid waste problems. Some counties have guaranty 
portions of the solid waste revemte bond debt or entered into dcfirdenoy m^e-up 
agreem^ts to provide additiotud security to sr^ waste revenue bontUiolders. Corttdies 
most vulnerable are those with authorities drat have issued a siz^e unount of solid waMe 
and drat duitge a rd;dive^ high fipiar^ ^ as a result of these fixed debt service 
costs. Further, exao^b^tgttepitdilem in aoitm cases ts that fitcilhiM may be azed 
inappropriately for its service area. 

Also, ra^!%s on other gener^ obb^ion bonds have been iowmed in part due to 
the solid waste prcdfiems of their respeihive systems. Moody’s downgraded the gener^ 
drligatioR credit rating of Mercer County, Kl fitnn A«1 to Aa bectnise fire prcdfimtrs of 
the solid waste is^ r^ected the ootinty govemmem’s diffimil^ m reachutg a uiufied and 
timely sohifion. The abaUtyofbothbfUKhesoferHu^govsninentto cot^mteand 
solve other putdsletns th^ may the county has become a cancan. Other cmmties in 
New Jersey could face simtlar presents d’diey experi^ice dbfiiculty tn^mgtng s^d-waste 
conceits wl^ meetiig bondhtrfdw dH^afioas. 
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The credit rating of San Diego County was lowered from A to Baal, in part 
because of solid waste problems. County officials canceled plans to transfer the solid 
waste system to a local authority in November 1996. The county, however, still faces 
significant obstacles including: funding the system’s near term capital needs, the planned 
early closure of its San Marcos landfill following an unfavorable court ruling in September 
1996; and the growing competition for the county’s solid waste. Although tipping fees 
have been reduced in an attempt to be competitive, the system still faces significant 
hurdles and it has become apparent that these will continue to impinge on the county’s 
general resources. 

IV. SOLD) WASTE RATINGS IN THE STATE OF NEW JERSEY 

The solid waste systems in the State of New Jersey are of particular concern. 
Moody’s currently rates nearly $800 million of dd)t of solid waste issuers in that state. 
Approximately $450 million of that debt is unenhanced, the balance is either insured or is 
county guaranteed. Those issuers are: Atlantic County Utilities Authority, Camden 
County Pollution Control Financing Authority, Mercer County Improvement Authority; 
Passaic County Utilities Authority; and, Warren County Pollution Control F inancing 
Authority. The rating for the Mercer County Improvement Authority was lowered to B. 
The solid waste revenue bonds issued by these authorities are backed by solid waste 
system revenues generated primarily by currently non-competitive tip fees. This renders 
these systems vulnerable to waste diversion absent enforceable flow control laws. The 
ratings on the county guaranteed portion of the debt reflects the county’s general 
obligation rating, while the insured portion reflects the insurer’s claims making ability. 
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The of the July 1 5, 1996 ruling by the United States District Court in New Jersey 
regarding Atlantic Coast Demolition Recycling, Inc. et al. v. The Board of Chosen 
Freeholders of Atlantic County, et al., overturned the state’s statutory flow control 
system. This ruling enjoined the enforcement of state flow control regulations after a two 
year period, assuming the decision is not appealed. The state’s flow control regulations 
were deemed unconstitutional by the court to the extent that these regulations 
discriminated against interstate commerce by depriving out-of-state disposal facilities the 
opportunity to compete for New Jersey disposal business. 

Following the ruling, solid waste systems throughout New Jersey will have to 
consider alternatives to mitigate the loss of legal flow control. These systems will have to 
institute mechanisms that preserve system viability and avert a credit deterioration. 

The authorities have about two years to modify their systems to compete in an 
environment absent of legal flow control. The Ba ratings we have outstanding includes 
the assumption that management will be able to modify the project to compete effectively 
post-Carbone. One of our concerns, however, is that the ruling is being appealed. If the 
stay is shortened, then management may not have sufficient time to implement the 
necessary changes to compete effectivdy, therd>y putting adverse pressures on the credit 
ratings. 

V. CONCLUSION 

Moody’s is often asked if credit ratings would be upgraded if congressional flow 
control legislation were enacted grandfathering systems that issued pre-Carbone debt. We 
would have to carefully examine the legislation and understand it fiilly before it can be 
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seriously factored into the ratings. Our analysis would look at how the legislation 
stabilizes the system’s waste stream, the period it covers, and the political will to enact 
and uphold such an act. A stabilized waste stream would probably strengthen the credit 
rating. However, each credit rating will be examined on a case-by-case basis. 
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2 Moody's Solid Waste Rating Surveilkr'oo ond Rating (.>jtlook— Mnv ' RVi' 

SurvsHlane* teMiHs 

■ 62 itotlngs CorAmed - Debt $3.4 bMion 

■ 1 4 Ratings DovmQKided - Debt Affected: $1 .t Bfflion 

■ NoUpgrades 


the foSowing rating changes were made durRtg the surveiBonce prt^ech 


issuer 

Moody's 

RoHno 

Rotir^ 

Dote 

Corsrectkarf 

Conn. Res- lUc. Auth. American RelfueU Southeaseem Project 

Conn. Res. Rec. Auth. Sootbca^em Conn. Proj. Municipal Svc. Fee 

Bool {revised from A) 

Boal {reviiied from A) 

4/12/95 

4/12/95 

ftortda 

Dade County Solid Waste Rev. 

Bool (revised from A) 

3/1/95 

Mctr^and 

Prince George's County Solid Waste Management System Rev. 

BckiI (revised from A) 

vzm 

Mi^dgrei 

Cenfirtd Wayne Coun^ SaniWion Auth. Inclna^or Rev. 

Ba1 (revi»^ from Boa) 

3/16/95 

New Jersey 

Atlantic Cminty Utility Auth. 

Camden County Polbititm ConcM Finance Auth. 

MercerCounty Improvement Audi. Solid WMte Rev. 

{^ssaic County Udlity Autb. Solid Wa^ Rev. 

Warren County Pollution Cmmrol i^n. Aodu Landfit! Rev. 

Bo (revised from BOO) 

Bo (revised from Bool ) 

Bo (revised from Bool) 

Bo (revisiaj from Bool) 

Bo (Fevis«) from A) 

2/17/95 

2/17/95 

2/17/95 

2/17/95 

2/17/95 

NewYOftt 

St. L.a\vrence County Stdid Wa^e Auth. Solui Wtuie Disp. 

Pennsyfvenia 

Lancaster Cmmty Solid Wa:^ Mutagement Auth. 

Bo (revised from Boo) 

A <revi^ from A1 ) 

2/27/95 

2/13/95 

^rgtntei 

f^ifax County Bcomsmic Developwnent Auth. Res. Rec. Rev. 88A 
Southeastern Public Swvice Auth. Sr. Solid Waste R*^. 

A1 (revised fromAo) 

Bool (revised frmn A) 

3/17/95 

3/21/95 
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N^ooo^s Sok3 Wtfs'e Su^rt3iti£3rx^O!^ Ry?ii^Oui5t>C!k--4^^ 1<59S 




iikHAc ]'iujet|s ihM were in c^njqncEkKr wiih Ehi^ 

«>o5(i btifpgrwJed subseqeetM lo ihc af & 

fnleraj {hs4 wmh} prcHKCt cwMroi, TTv aViltiy ^ 

an ^smm w eecapture it% IftfnKr rqi^ng Sev^4 wriS <tfpCTd «n the 
timing ^nd content of ony new Ratings ihart were (k}wn> 
graded fcr reasims unf^uted to concems over ihc loss of ftow 
eortirtji or d>;it exhibited sncreaHJig credsi iveakftes*es evia 
before (be Ctrr^t'fleetfcciswn ^^^ay iwi regain ttieir fornte? cmJil 
itrcQgth wilh the postage of n Tederai taWs Mowiy's review 
rarifl|,s fiK pceemiai up^adev o» a cw'ty’case basis ii a ftow 
ctwifol iatv « enacted. (Note: ft»t the putpoficsof dws review, tfw 
dettniikw i:;^ tegai flowe^irrsi brosdiy Mtehrdes « kmd ordi- 
naaii^ dircclirkg waste to a project in New Yoffc »r franctese law 
in Csiifontia or New Icnscy . ih w^ck ntunscipalities and etutfrori- 
fiM can designate fumfcre w diiipoxi^ sites.) 

In udid ere<£ts posS'CEsr^ow, Moody's iHd not 

axtuBjc the eojiipJete afesence h^al f^owcontrot. Alibough 
Cnff>t>»e WAS a bfOAdiy wotdrd decisfoav most syHcnu are 
cowtrftTfB^ so operate n rf their flow coerros ordinances jEtRoin 
intocf. pendifti a l^ai etuificojse thas dffwtty aff«.« them 
|>it«fopt!s downgraJw were 1 irniied to aystems that lt»ve already 
experiweetj maserkji Ikiamiott that direetiy affw« titemw^sane 
itther ftsmj rrf crttilis weatants. stsch as a loss of www. or 
rmanciai detetiorutloRv 


ConiiiatttliM WKt At»*ne»at AilMiwit* Hw 
Cenb»l—M<Mw radon ifl Me<t OewmsKKiH 

in the ninjonty of rfo«vft^diies. contpetition and ^ c««apiw*d- 
jeg of was!«. have h«e» imporlant rati:^ cooitdetations. In 
gcneriii. ns we exarnitwd ttie ■?& credits that fonn d» ham of this 
stiidy, we footid that tHse of' the ftdkawing^kmeots could be 
ft>«ftd in ««k rating dowtrirsdc: 

''-'Liiigtiuort 

'-"Loss of vrttsre 

— FininC-ial dwefiofttfwm 

fi(jwCo!nit{^---A}^5t0ryQf 5.Mgatk»i, The U.S, ThiniCitcijh 
Court i>f Appeals, wl^ch tflcotnpaascs the simet nf b?cw Jersey, 
rcnmiylvanta, and I>e3a;wafe- ruted in i^finntre Cotwf 
dS: flti'vciirifi V, Atioftiif Cmniy &(xitd of Ftvefioitlcfi and t^filit- 
uifu Co/Frrof f-'urnKfvj^i AurhtJtiiy cr at- that a diMrict court erred 
in hiJidsrtii [ha! New Jersey' •i t^ow c:ujs!toS r?gut4tiy«s fwhkh 

povjde d:XJ!;tnTy rudid wassc •sy^cetos in the state. wMh the autbnr- 
(jy todircc! waste to skstgnssf^d fAci l-itEe.?) do nol di^riotitt^we 
S^^cunst antcFKtatc cornsOeTtC. 

In rsjvepsjng the lower COorfu rtong, die sppolTufc itOntT OtMid she 
U.vi. Supreme Cuust's ruling i« f!" ct Carbonf y. Town of 

Iti Carfj<"w, dvfr S«Eprenu5 Court .strttcli down a locfil 
flow confrol law vicHjKirrji the UorrRan!. comrofinfe (Satts« of 


ifre Oooihtutictt. Thft appelf^c^urt remi»>tkd Oie cw^e (o the 
tUsiiict tiMtiT ioifeMSTnlnc whether New Jenicy's fkrw tcreral 

lowean pass the stricter le^id rest sj^ied ifi Car)>nFM-, t>FE4erto 
jtfcvtjiL ihc siaie irtiBC now ctetTEOFtstrate thot flow conirp) serves 
[S legitimate public psjipose ?nd thtit this purpose could not Ix: 

as well by meant that tin not tjj»cr!rrtlfldie ufttirrst inier- 
icr«t« vomtnerec. 

|ft M«>dy'i litttitnSrisAcitin , fhe Court’ s ruling in Arfew f^'c Crjmr 
create^ ttdi^itionsl for New Jersey s^ut wt^jje revcftuit 
hoods. In the Absence of Cotig.tcSjtionAl feotecKin of flow 
wiflfioLa cofltpe^tvc envifoontem « a much mofc s^isiic 
poAsihlhiy fof New Jersey Hym^rtFS, which in some cases charge 
^ dtai are more than twice the prtce. level At landriElii cn 
PemosylvftoiJ!, 

Immediareiy after ihc AthMic rullttg, Moody's dtfwn- 
gfaded five sotld um$tt F%-<reoue hood ratings in the £rat« fo 
t<s front tiww prevkHts jovtstFm?m.-graste tevcl. The secuf ity on 
hoods primarily cnnsiiitrtes: A of system rev'^nidcs. 

l 9 gc)t LOS of Waste tsrtd 

Deeding Sytiwh J^ovonuos. AdeticierEcyffKkke'wpofsys- 
itm feventm w eves a general ubbgation gssarsniBc of 
sttvice iJocs nor AuromalicaHy mean that creOlt CfusHiy wiuihJ be 
unaffi^ted by tke stihsrantial wealcenittg of tt solid wa»t«. enter- 
prise. the riming and siurTvieo^y of the gutwamee vkI the ebrftty 
of the t^hgor to fulWI ihe bsci; -up WHiMnitmert? must alw he 
coi»s»d»«d. 

For example, in New Ywk Slaic, St, Lawreoce CsjoWy's Solid 
Waste Mafliigemenr Auihotiiy's rajing was downgrddsd from 
•cn (o So a result o( a dtveriiun of waste aiiriburebhs iq a 
iKt».ccimpetttive tip fee. Thiit hind pouesiscd a dottbli^-hatretled 
secunty. !tie ctusaTtiAC ure^cflCdi bondht^der tCirrifity 
shifted ferni syitesa revenucit w the ccttoty'scr^rtrijautd obligA' 
Mon under a stivioi stgreement, Thecoumy's geswraS sphti^tiiKi 
hood riding is ioo Alihowgls it aj^sears thai tlw wwfUy PCS'- 
sesints il>e fesotiPMs to meet the utjmmrtniMnE, tn pay tfehl service 
on die ^k) waste boreds, the itub^dy atil I rriuAt be hotigeted airct 
iro(;temasi«cl oc. a timely bssis. The distiftctiOB twiwtwo tiic 
cowty's rjutjig aj?4^ auttKi4'«y'4.«tiftg stems fram the toss of 
wwte and projected drawdown of enterprise cash fcservo; *s 
weR atj^ic cowrs^ciual rtbli^jatittn i>f ^county, which i&ctmiid- 
cred wmIw than the cutinty ' s genera! obligation, unlim+ioJ tan 
(ULT)t«:i)rtty, 

Ooci^tiriQ WE35toiovdl» liitfid WMEtened 
Oown^adO. Declini e 1 ^ wuste levels and weskencri t'ini$!tetul 
I'^auons vrere cifed the miytif raciofs in tiie tfewngradc of 
George’s C'^Hinty Sulirf M^aagemunt System 

(Maryland) from A Ui BOO 1 , This raltng action I?ase4 on 
tcRi wf waste, ^tid a weAketwd tlniifscial posstkia. the. 
cDvhcy'a legal pledge K> use (jfirtcral I'UFrd resource? <jt tKlinr 
avjHfyhtc funds fo pay Qpwtilinii cosu if aysiero revtnue^ prove 
E(isiiffi<icr«}. PrtEKXiGeijr^'’!! Coyniy's ^leiiei'ai cWig-atronr^ing 

u Ao. 
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Mxciy'jf S‘XV^5J<'3!'-:jri.‘Or’?J ^?G:TiriQOL:tCsOif-‘MW 


IThe r^{i| {ksliftc^iofi h«r« rej:^«ct!; (he. of she ^y^erb 

®fj4 (he ^w:( (M? itws ajHj «^«nt 4>f a cts<ift<y 'WCfV' 

ii(^ cie^y deJjf)cA|^ u(>il£r CwnCj' di&fkr^fiCy-in3l;cup c((vc- 
nanes.. tcavtrFj* unan^wero^ 4 ^x>ut Ui'he(t nece^iKary r«vtr- 

wooid be uanirfeyred. I^jflcc 0<t?rj?e'i Cwun^y'^ Ccnend 
iFuftti Cqxiratjon;; itfe unJer tlnisnciu] pre$:^U.re> ih^H 

have 00 reiailoo at (.he iv.H:^ce 

F&tqncwl f tei^jSSEty~~Q X«v £S9m0»*rf +n M®osynf>g E>e^©es 
Of tSflJL Tbc Be0^»0^'0^ Deve)i>pmcJ(! AulJ'teirity trf Fairfim. Vir- 
apirt SotNhe«>em PyhJic Swvfce Ay!h(jrMy {5P5AJ kwb 
C3(j!ericntert dceisocj in wjlsJ?. The rai(rv^:i on these i-SMiers went 

k?we(ed to 41 Jmi) itMl s ^‘^cclivcl.v, fst.'^rn /ua tiod A, repre' 
«n>in8 Sjscreaiwtd n^k rri iJ^pfetscjUie^ a busia^ess \o pto- 
Eoosc wjnpctrtj vene 44, tt« cflfcv! of o k'« of ww^tc or, leveowx 
w eupccSed (o be tetnpenid by manj»^fo,1e7i5 Ttipoosesv such ■t.i; 
liwbiidiiing COfoOICCCtS? fees end pwS^uin^ isJierjVafc* 

waste sjjf.iEFnSs 

'Wh>]e the uRccetaiMy ^ucce.s.sl'u) EEnpItthentMtion ix rcttecicd 
ie (he caijfig ^fo‘>c^>'’5' ''’cwj }x««iv$i)- ihe abdfiy 

of both sy$t«ins, to odjvil prbyjo§ Of e^trst:! aifexoa^ wa$lc 
(lOotets. Uy contrast, (hi;^ tle^^bUsEy h oo« iirsEKcdidieK procMvi' 
bJe fust inwi of ibc New ^e?^i<ry (jyiitemsv whwb h4ve 
overhead entJ CKtrediely nno'^ooipcsetivc (ip foex (uaiSusl. Tip 

loe« fOF New JefSiCy tiysleoix affected hy tbu fitting downj^rodev 
i^vertEge abous $ t lO pev soh. 

Es cKf^EeCf h) iU rejide^ifat fee ffotn S>l per (on 

(O $63 per h*sTt while Jowerinj. (he fee for the iniue vutecnMc 
eniOtriuirt wsnte to $30i'S34 pey (tm froEtt 54 i per toR. 

The Fairfax (ip fee is stiU a fairfy eofflpcbuve SrtS per ton. 

Fairfax is titfciof steps to EEtc'ieasc fta was(d volume by portoin^ 
(,>uE-of<ounly w4.s>c, 

FfixsT^ok:# We{^teo9d, 

in CTO<£f Mocidy'x<iotisiide»Lanca'4iKr. 

Ferrnsylvanias eo be^o tEtEcro!^(n8 t^ose stLufy. jothissHvatEiMi. 
njaaitgcnEenJ 's rtspoEEai veows had a fevwable effecj OR the 
Rsitigecd rptins bccagx^ tE prevented thtt ^i'Ma'ion front woescit' 
m|. Aa ii muh of e Jociioo in feveouctt atuf rl'Ska lia:4 w 
the resoEutiott of the fJow ctMdtoi istve, MosKf ^■' f, (fowngradsd 
tbt.^t^riorjty's cfscEt rating froTBAI (oA 

Ac SKfEte ti>3(c, wi; fnXed (n^nygemeits ' it proiicEJive approncJi «> 
(he risir of iosEtEg flow cotnixiJ, ManaiieiTiont lowered tip fccx m 
jfttpsrE mere wajite. SO (be fociitEy. ThEj stE'a«5gy ha? oftJy been 
paritaEiy iuccjca&fol bec»use wttste volutno haa not incteosed to x 
fitve? that, the Eower price ssow chjfged ai jke. goie, 
b:aE.!S!>COS ouL Sow^'OOsU: with EorreaaCid voEutOs. Vfhilc NfoOdy'^t 
onRsidm Lancsswtf'it trtaftAg.emeni's rfttwcgycomrrNsndJibJe. 
t^yarthcht&s ttsss syiKoro ssi EE cskescs rfjJtx (bat are rcfhKted in tEx: 
lower C3(in£ and unfavorable oodook, 


PvmSna ChtXtKf9«t to now Coiiditt! AirttiMHy 

IHfrportiiiKfaMLs arc uyfrontsy fieMiFVjr JjeCure tEsc L'.S. (Nhui'C tsl 
Appexfs I'or tha Set.'«>n<l Cjri'oiJ ienei.n3spir^>;jng (ite siixe^ (jf 
Yiaii;. CcMtJtiStEiuol, ajECi VermonO chaE involve i,;Etoi?ci>jlH?x 1<> dciw- 
ottjstroj auchorvTv rn (ho lowro i.*f Baby Son ond Sri>ftbti>wn. Now 
Vt»rfe. Tbcc45d>> eurreatEy peoiSsnp ityttuiic .,^.^1. & Af. CeifftHi^ ri 
oi.y- 'Finrtit^ Riif>)‘'fi^f\: OSA }fiz' i'fzil y. Tiwttfif 

irr o/.; atjd S$(.' V. Thjji/e nf^jfHitttsum n ct itl.. IhL* 

EC“iiE urguOScEits in I he Scl'ofkI t4t!ies litEScr tVyer Alltimfi' 

C/qrSr n? doc^ (h(t. type of Eli*'*' coHEfid Eaw in queslknl. FhsW 
c-ontroi bcefllr-ili/c-d EEi NN?w jersey (hrcKEsih ^cikv low, which 
gives cotintEcs (he power so LHurfFitF (Etuir trws scjI id w JS3c oiao- 
ajiOtoonE. Jfl New York, fbnv tohCiVd is irtiposed (trLMlcv. The 
to*-/i of BahyEoo 'a lesi^f dc 3j.':n>e irf^aivs^rjE c-joc^ekE? shas ?he cisr*’. 
ixnoC ohoot (Tt?w C(.rnSroT hen odtor tEionkkpai p^EEccr: pc^wet Chrti 
bas frecD used EoeNiuhiish j corritTterijjjbt ^artape dij^Ltfct sind chm 
hasdio iia^HSfiiy loa-sseixs lisxes tst |sjy Eoj’sik'.strwn's FsnuEjroTtfd 
wa.st(! syi^ienr. 

Babykscr it u j_Ktftftip,;irsE ici .} u%mse’. i<s-ej.scrgy />roj«:t loecsEcd 
within Ebe town booiKj.aric7i. ^(trslPMown is je cSEntdEotuis] pKEtiL'i- 
piini ot a w^sii^'(»■’£nOrgy projKut k>t’(EEcxj to (he [own of Hunting- 
itin.New York. Dctu oT'chx' Jiniiykni ^y.^si^m es s:«rrtJitil)' lUdsJ 
whdclIhK oE tire HErfEliop((>n (tMtEiii.y is r,.s(6x] Bcw. fUsih 
racings arc undr-’r review. 

if(be Seeojrd Ortrust raiCK cigvS'rs.sit (tie (own^ iEEtd (tfipedct Chttir 
;2biliay (n eonfrol waxts gcuag into tEse xolid vrtiscc fyiticMts. e?edsE 
t^wafitycwldsuffOE d The u>V'‘n.> ^ir> not develop nffeoitve pianv 
(dr (enredtadoo, if s propts^cd eoEnhEEifoitcf WKXle ihs' 

rricE. which wooEd rlEFEtEttiEEC }2iiie (Ep fecri (md hill bsEsinetius 

d«Bi;ElyJ5ft>v«?i.yrned, 5hc (<iwrr wt>uld reportedly batfE corruner- 
daf W3s.tc wsEh iU own truk ks. 

New Yofti-niiw w'iisEc syytf-tws soi;ho?i: Baby ton siud HEtrnEogioi! 
are not at ihe fiiirnc cO!^tp?+it( te djxadvxrrl: jgt a-s (fjc New 
JcniCy bysiefSH-. hrjwo^'Clr. WetE Esejore fho CarfbcjEFf tEetuSlon wav 
t««sidttd (ktwR, (he fiabylyEE xtid H unti ngJitit faci I icics trosh low • 
cred tip fees. The Utifc-yion sysii:;n'Mip fee for uomEoefooiJ svasle 
:it S7}t pCT "ortv wEijE^i (he Huri i n(^;ost f CO in S65 per a>n. Tbest! 
cates chi not reject spot'-EttaEket rate#- which tWEdtste froi,fiietitly . 
Moody «ri|i clcKcty Enitsi^isr (ievijSiipmenEv in (hesc systems 
and foraJUhe N«w Vorit v>Eid vvestc issuers (rT tuEncfah'diSiOh 
pos<d by fiti^aiioo. 

CiJven ihc pfeeCHkm] sot by Carlumc. t'siifuiV. lO UsitStjEii flow 
cnorcnl laws at any y.5. Cireoir feiieraE appdlsrtc t,XJUJ( ha?® itnd 
will be eoRsidered a Riaieri crudss event for systcjus (tun mfy 
on le»iiE tinw (.-YMstroj. New YofS; .(-ystems streb as OrsckJav 
HwkintcT, St. L-awrecjce Qswftty. Nwth Cosjftcy CtevcltsfKoetU 
AtEthoriUY- 3r«J UfstcrCoiitiSy Reswjfco Recovery Agrtney ;UE 
hin^ xoEoe ftrfrn of deficiency rnnkc-t^ pledge of byFiccVF rev«' 
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nues under service contracts with municipalities. These back-up 
pledges, as noted, do not. however, eliminate risk entirely if the 
enterprise weakens significantly due to waste declines. 

Contractual Fomns of Flow Control. Contractual forms of 
flow control are a separate but important legal issue that wilt 
continue to have credit implications for solid waste bondholders, 
beyond the debate over interstate commerce and statutory flow 
control. Solid waste system service contracts, in which munici- 
palities guarantee waste deliveries, are often a major considera- 
tion in a rating assessment. The contracts, if fulfilled, assure that 
the system is guaranteed a reliable stream of waste flow and 
revenues. In certain cases, a municipality’s failure to fulfill 
contractual payments has contributed to a weakening of the solid 
waste system rating. 

Two towns in Connecticut. Guilford and Madison, are currently 
disputing and partially withholding contractual payments owed 
to the Connecticut Resource Recovery Authority’s Southeastern 
waste-to-cncrgy project in Preston. Solid waste bonds issued 
through the CRRA-Southeastern project were recently down- 
graded from A and are currently rated Bool due primarily to 
concerns over system operating performance and the contractual 
dispute with the towns. The CRRA-Southeastem bonds are 
additionally secured by a special capital reserve fund that is 
backed by the State of Connecticut. 

The counties of Warren and Washington in New York State 
have disputed and failed to make contractual payments owed 
under service contracts with a waste-to-energy system in Wash- 
ington County. Solid waste bonds issued through the Warren and 
Washington Counties Industrial development Agency have been 
rated B since 1992 as a result of strained financial operations and 
the counties' failure to fulfill contractual commitments to the 
facility. 


Solid Wosto Crodit Outloek In A **Pott>Corbo«w^ 
World 


What is the Ratir>g Outlook 
H Cor>gre$$ional Flow Control Bill Becomes Low? 

If the Congressional flow control bill now under review is 
signed into law, Moody’s thinks we may see the following: , 

■ Some ratings may be upgraded to their former 

levels — although some may not. (For ratings and outlooks on 
individual issuers, please refer to the Issuer Index.) 

■ The bill that will most likely emerge from Congress would 
offer a very narrow “grandfathering” of legal flow control 
for most systems that rely on it. The language in the law 
would have to be studied closely to gauge the credit implica- 
tions for individual issuers. 


Moody’s will re-examine systems that rely on legal flow control 
to assess the benefit of legal flow control protection. 

Whert is the Credtt Outlook 

K Approval of o Federal Flow Control Low Is Delayed? 

If an acceptable flow control law (which at least would protect 
existing projects) is not enacted until 1996 or later, the delay 
could carry negative consequences for ratings on systems that 
have already experienced waste losses or are vulnerable to 
substantial waste losses. For systems under pressure, reserves 
may be depleted, which could also affect future credit quality. 

Moody’s will continue its surveillance of solid waste ratings 
before and after adoption of a flow control law. 


O pnorol Crpdit Outlook For Syttoim Without Logal 
Flow Control— Highor Risk and Lowor Ratings 


• Further credit deterioration is likely without an acceptable 
flow control law. Of the 76 ratings reviewed. 33 have unfa- 
vorable rating outlooks, mostly related to a potential loss of 
legal flow control. 

■ Litigation at the federal appellate level could also render 
existing flow control laws unenforceable in a delayed-legisla- 
lion scenario leading to an acceleration of waste losses. 

■ Flow control for new projects appears to be ' 'off the table* ’ 
as a point of Congressional consideration. This development 
will have significant credit implications for future solid waste 
financing not protected by the proposed flow control taw. 
Introducing competition into an assessment of credit quality 
will generally translate into increased risk and lower ratings. 

■ The absence of legal flow control for new projects could 
create speculative credit risk for financial structures that 
merited investment-grade credit quality before the Carbone 
decision. 

Can Moody's assign investment-grade ratings to solid waste 
revenue bonds without legal flow control? The debt issued by 
solid waste systems operating without legal flow control could 
be rated at an investment-grade level if: 

— A sound operating history is established. 

— A sensitivity analysis of waste losses and price adjust- 
ments is provided that demonstrates flexibility to adjust 
prices and insure waste flows. 

—The current price is competitive, given existing 
competition. 

— ^The legal enforceability of economic forms of flow con- 
trol such as tip fee subsidization and municipal hauling is 
verifiable. 
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Moody’s notes that the enforceability of economic forms o! flow 
control may be uncertain. This uncertainty could be recognized 
as a negative in the rating especially if a system could not 
remain viable without the structure Direct billing instead of gate 
fees, and municipal hauling monopolies could, for example, 
insure sufficient waste r,iieam.s if legally enforceable. These 
Structures have already been subject to legal challenge. 

In a world without legal flow control, key credit questions to be 
answered are: 

Is there clear legal auihoniy to siihsidtie the enierprixe? 

Could legal challenges to economic forms of flow control under- 
mine system viability ? 

Despite the majority opinion in Carbone suggesting tax subsi- 
dies to finance lacilities, a posf-Curi>onp case in Ohio found that 
a generator fee imposed to achieve economic flow control was 
deemed to violate the interstate commerce clause and that it was 
thereby uncunstitulionaf 


ERA ifeport to Congress On flow Control and 
Municipat Waste 

Before deliberating on flow control legislation, Congress 
commissioned a study by the Environmental Protection 
Agency (EPA) to; 

1 . Present a comparative review of state with and 
without flow control authority 

2. Identily the impact of flow control ordinances on 
protection of human health and the environment 

3. identify the impact of flow control on the development 
of state and local waste management edacity 

The report’s findings concluded that 39 states have some 
form of flow control authority, while 1 1 do not, and ih^ 
flow control laws play a larger role in the wastc-to-energy 
market where at least 58% of the throughput is supported 
by flow controls. The EPA also found that implementatiMt 
of alternatives to legal flow could be disruptive and take 
time. The report stated that no empirical data exist to show 
that flow control authewity provides either more or less 
protection for human health and the environment. 


In the case in quesJion, Mid--'\nieruaii Vkaste Systems, inc. r 
Fisher, a U.S. Di.slnct Couii judge in southern Ohio found that 
the effect of the tec was in eliininatr cornpctiiion because the lee 
was being implemented to lower the system lip tee to zero. The 
court applied Carbone as legal precedent and issued a temporary 
restraining order against (he use of the generation fee 

^Managemetii'i n i ivii/ he me 'no\i i niicul uimie 

factor m the post -Carbone c/u Some systems wiil have more 
latitude in then ,ibitilv to lovver :,iles and aitraci more waste. 
The degree to which cftorls to become more competitive are 
succc.s.slul will also depend on where the pieseiu competition 
is now and from where I’uUJte conipetition may come. Perniii- 
ling and situating new iiansler stations and landfill space is 
difficult, but not unreasonable over the longer imic. span iii 
which bond aniorti/atjor, must be placed. 


Outiine ot SencRe Bitt: S. 534 {^ssed by the Full U. S. 
Senate on May 16. 1995) 

Mu^pol Solid Woste Flow Control A ct of_1W5 

Flow control as defined under the act includes: a "taw, 
ordinance, regulation, or other legally binding provision . ' ’ 

The flow control segment of the proposed law grandfa- 
thers entities with flow control provisions in place prior to 
May 15, 1994, with the following caveats: 

■ Facility must be designated. If not built prior to May 
1 5 1994, then ^Krmils must be obtained, contract for 
construction in place, or revenue bonds sold prior to 
May 15. 1994 

■ Flow control will remain in effect for 30 years. While 
focused on protecting outstanding bonds, the bill would 
provide prospective flow control authority in New 
Jersey and elsewhere. 

B Bonds issued for maintenance and environmental com- 
pliance needs are covered, but bonds issued to expand 
facilKy are not covered. Landfill expansion is limited to 
land already owned, permitted, or under option to 
purchase. 

■ Waste generators may request an exemption from the 
flow control provisions to; 1) provide a higher level of 
environmental protection; or 2) reduce their potential 
futia« liability, 
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• Demonsirated fulfillment of iefial guarantees will he closely 
monitored. The credit quality of a system revenue bund 
guaranteed by a county or city, lor example, could be bol- 
stered by the fulfillment of the guarantee, while, at the same 
time, weakening the credit standing of the guarantor should 
the system fail completely. 


Flow Control Litigation: Some Recent History 

In May 1994. the U S. Supreme Court ruled in the case of 
Carbone i'. The Town of Clarkslown. \’ew York, that a flow 
control ordinance in Clarkstown, New- York, which directed all 
waste, both town-generated and imported, to a town-designated 
transfer .station was unconstitutional on the grounds that the local 
law violated the dormant interstate commerce clause of the 
Constitution that protects free tiude between states. The majority 
opinion was exceptionally broad, indicating an intent to forestall 
further challenges to the issue, but it also recogni7.ed the ability 
of Congres.s to pas,s legislation that could confirm the legality of 
Mow control. 

Following the Carbone ruling, numerous legal challenges to 
local and statutory flow control laws have been filed in several 
states. Because flow control is usually established by state or 
local governments, flow control laws may differ from state to 
state. Legal interpretations on the Constitutional validity of these 
laws can also vary. Various court rulings promulgated since the 
Carbone decision was reached have both upheld and overturned 
local tlow control laws. 


Pending Legislation 

Full Congressional approval of an acceptable bill that would 
protect soiid waste bondholders is still uncertain. The Senate bill 
that was approved on May 16 would grandfather facilities that 
relied on legal flow control prior to the U.S. Supreme Court 
decision. This bill combines flow control legislation with legisla- 
tion on interstate waste. A bill protecting existing flow control 
laws failed to win passage in the last Congress. 


The House of Representatives is currently considering its own 
flow control legislation. 

The current How control section ot the Senate bill is only 
outlined in thi.s report. A credit as.'ie.ssnienl will be ajipropriaie 
.after a final version of legislation is pas,sed and signed into law. 

Guide to Moedy^s Issuin' Rating Index 

The index of the ratings .surveyed breaks out credits by the 
following: 

■ Rating Ouhex^k wd Comnnent 
■Analyst 

■ System Type 

■ Rating and Lost Rating Date 

■ Debt Outstanding 

■ Cusip 

• issuer Contact Name and Phone Number 

in cases where a system is reliant on flow control, but 
where no direct evidence shows that it is being legally or 
practically challenged, we have noted the potential credit 
risk maintained ratings unless other credit factors 
weakened bondhoider }»x)tection. This report includes a 
listing of all the ratings reviewed, rating change, system 
descripfions. issuer contact names and phone numbers, a 
Imef indivithrai comment, and a rating outlook of 
favor^>le, sUdrle, or unfavorable. 


In cases where legal flow control is not a credit issue, it is 
noted in the outlook. Table 1 contains abbrevi^ed com- 
ments on all 76 ratings and references the publicatitm dates 
recently published full credit comments. Td>le II con- 
tains information on tip fees. 
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SoMd Wosto ItMisr IndsK 







Issuer 

System Type 

Rcina 

Lost 

Rolng 

Date 

umreuredDebt 

Oulitandtag 

($000) 

Debt 

IrtsuredQ] 

Cu* 

ArtoaiiKW 

UMe Rock Waste Mpetol Rev. 

residential 
collection, landfill 

A1 

3/29/95 

17,450 

0 

537457 

CaWomki 

Mo)ave Desert and Mountain SoM Waste Joint Rotven 
Auth. 

nuterials recovery 
facility (MRF). 
IvKtritl 

ioal 

11/14/94 

6,720 

0 

608414 

Nevodo County Nevodo Co. BUo. Co. CNs. at tat. 
^.*91 

transfer station 

Waa 

4/3/95 

22,575 

0 

641264 

South ttapo Waste UtarogementAuti. B^wwiue 

landfill 

n 

3/31/95 

13,930 

0 

83888P 

S.E. Res. Rec. Foe. AuVi. Lease Rev. Bdi. (Oty ot long 
Beoch) 

wasce-to-energy 
(WTE) facility 

A 

3/3(V95 

1S1.92S 

0 

841495 

WOstem Ptacer Waste MgmI. Aulh. Revenue 

landfill. MRF 
under construction 

tool 

4/3/95 

29.815 

0 

726014 

CoMWdIcul 

Conn. Res. Rec. Aulr. Southeastern Conn. Regtonol 
Resouree Rik. Munle. 9 * g . Fee Rev. 

WTC facility 

•oal 

4/12/95 

14,100 

0 

207755 

Corw. Resources Recovery Auih. Amettaan Ret-Fuel 
Comp- Soulheostern Conn. Pro|. 

W'lt facility 

Ioal 

4/12/95 

95,240 

0 

207755 


D loMsed iuiuen include bodi prinaty and iccondMy iwrtet i««ue« » of V3I W. S w o oday rartetiiRraKnMy MbeeeflecHdinMoody'xBoadKmrd. 
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Iswer Context 

Moody's Contact 


ConvnwtVDesctiptlon of Bond Security 

John Piyor 
(501)371-4806 

Gary Mescher 
(212) 553-4133 

stable 

■ Pledge of system's net revenues; a household sanitation fee for waste 
collected by the city covers debt service by a comfortable margin and is 
competitive with private facilities. 

■ The city charges private haulers a lip fee to use the city landfills in the 
county. 

• The volume of waste continues to grow and has consistently been 
above projected tonnage. (Comment published 3/29/95.) 

John C. Davis 
(619) 853-5450 

Elizabeth Bauch 
(212) 553-1735 

stable 

■ Debt service is secured by net system revenues of participating 
municipalities. 

■ Participating municipalities collect service fees directly from property 
owners; fee billed on utility bills. 

■ Satisfactory rate covenant, additional bond tests. 

• Conservative projections; service lee impact is expected to be modest. 

■ Materials recovery facility uses standard design and technology. 
(Comment published 1I/I/94.) 

H. Douglas Latimer 
(916) 265-7040 

Elizabeth Bauch 

stable with legal t1ow 
control; unfavorable 
without it 

• Half of system revenue is derived from parcel charges, the balance 
from tip fees. 

■ Fiscal agent holds unexpended proceeds of 1991 bond issue. 

■ Improved financial operations and debt service coverage. 

■ Parcel charges set to approximate debt service. (Comment published 
4/4/95.) 

Jill Pahl 
(707) 253-4471 

Elizabeth Bauch 

stable with legal flow 
control; unfavorable 
without it 

■ Pledge of system's net revenues. 

■ Satisfactory financial position. 

■ Contractual flow control structure has allowed the authority to increase 
its tip fees significantly without waste tosses. 

■ Lawsuit filed by vendor was dismissed. (Comment published 4/3/95.) 

Richard Hilde 
(310) 570-6845 

Elizabeth Bauch 

stable with legal flow 
control; unfavorable 
without it 

• Debt service is secured by city's General Fund lease pledge, which is 
subject to abatement. 

■ Facility operations are satisfactory; waste volume is sufficient. 

■ (jeneral Fund pledge provides potential subsidy for system. 

■ Conditional rating prefix removed. (Comment published 4/4/95.) 

Edward McCarthy 
(916) 889-7591 

Elizabeth Bauch 

stable with legal flow 
control; unfavorable 
without it 

■ Pledge of system’s net revenues. 

■ Historically strong financial performance; projections are satisfactory. 

• Flow control is based on contracts among various parties. 

■ Rate covenant is satisfactory, and there is no additional borrowing. 
(Comment published 4/5/95.) 

David Baxter 
(203) 549-6390 

Maryellen Reynolds 
(212) 553-4415 

favorable with legal flow 
control; unfavorable 
without it 

■ Special reserve fund backed by the State of Connecticut enhances 
security, but unresolved bankruptcy issues remain. 

■ Municipal service fee and project bonds are secured by system 
revenues and service contracts with towns. 

■ Lack of competitive tip fee. narrow fiscal margins, and pending 
competition from nearby plant pose credit concern. 

■ Legal concerns; two towns arc in dispute over service contracts; 
litigation is ongoing. (Comment published 4/13/95.) 

David Baxter 

Maryellen Reynolds 

See Comment 
immediately above. 

See Comment immediately above. 
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12 OutoQfe—fvfajji' :0<?5 


tegtfWaitilMUMKftnaag (i:';i:^i'4>rv.joo') 







itMK 

. ..St!<t0«Ty|» . 


MM 

itpDnfi 

EM# 

Vf'ievmeDm 

OtAhjntfng 

(sm 

09M 

ifliwwiaf 

Cvifr 

cptwgHcm (jponyo) 

Com. i>ft>o»iy««»«i‘i*otyJh^, *ft;r^ 

^ $w&. Urn ttoODfptff ^ 1 

W'ffi fadfiJy 

icMT 


29.025 

0 

JIJ7753 

Com. Bowmtoi i?ooq!n>tY Wdgitpcii Daic n Co. 

S(K A * « ^ j (atfdaofMii 1^) 

W'mjKVtlsy 

A 

211/95- 

L£R.&3,1 

y 

20?755 

Com. te*oi«c«« iioocvwy Autv fto( 0 (,fo* &«o- ftov. 
wofliitijtoniJiot.aoe.^ftav.'^i itK. ot^^. 

WTEfiKSiky 

T“ 

rjl4y9S 

49.5 E 3 

0 

2^'^7•T^•? 

ftWcd QoorotitiQ Com. D<mri. 

Akf^Th.— fWsifKJoO} 

WTJi 

SaihjfiJJ 

A 

i/4S^ 

fi&.EKW 

0 


0**<wo*w 

Baldwin ScliCtWateAulh SdttdWcSt# E^. 


A 

Vsfi-TO 

87^245 

P3S.45Q 

•?4M?3 

Rorkto 

8mO^ Cduoty- SoBcf 'iMKt* Dt«^ Itav^ 


A 

m9/95 

E7,R4fl 

ill :1, 550 

KE7‘S62 

frowot^Com^ l}«tQutcoi!ooo<i^tt*v, Cbcwml 

Co- I.P., *<!». Prei.j 

srolEcctiofi, SsfteJfsJS, 
WfEi fKkfSSy 

A 

^20/95 

22JJW 

0 

IES0<>4 

ErowWjCotftfy BeitKggofiadOtfafyJiiOv. fett 5«r.'&< 

(5££ Scow^ CO. LP., $0. ^ 3 

WTfi fitcjEny 

A 

?r3ftn)5 

247,0^5 


;tS364 

DoOe county tetld W[»« ROv. 

CO^Jccfioft. JctntlfiW, 
WTl= fscSniy 

koa^ 


t44,^8J 




'3f'^qicf{7fH'H'£iCA '>di'<»vj!i)'Yuit±i. RHAt< ^ AU KWi^TiTt '»; sr<>?ni;b:> '!Wf4tt:L !}.>* 7T^J£:4« FGK iVid ^ ^ tnK^MVFA 
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Ittuer Contact 

Mootftr^Conkact 


CommenVDeaolption of Bortd Security 

David Baxter 

Maryelien Reynolds 
(212)553-4415 

See Comment 
immediately below. 

See Comment immediately below. 

David Baxter 

Maiyeiien Iteynolds 

stable with legal flow 
control: unfavorable 
without it 

■ Bondholder security for project bonds depends on project viability. 

■ Municipal service fee and project bonds are secured by net system 
revenues and service contract with towns; electric revenues are pledged 
only to project bonds. 

■ Vendor's sound financial performance provides historically ample debt 
service coverage for project bonds. 

■ Plant is seasoned and t^rating performance sound. (Comment 
published 2/6/95.) 

David Baxter 

Maryelien Reynolds 

unfavorable credit 
outlodc; unreined to flow 
control 

* Security provisions rely on towns' contractual obligations and system's 
net revenues. 

■ Narrow debt service coverage. 

■ Long-term ash disposal remains a concern. 

* Volume of municipal members' waste has increased. 

* nant is seasoned. 

■ Lucrative long-term energy contract may pose vulnerability, if 
challenged. (Comment published 1/4/95.) 

Jonathon S. Bilmes 
(203) 585-0419 

Robot Stanley 
(212) 553-0334 

stable 

• Pledge of system's net revenues arc secured in part by service contracts 
with member towns. 

■ Tip fee is competitive. 

■ Financial operations continue favorable trend. 

■ Future borrowing plans arc llcxible. (Comment published 4/7/95.) 

N.C. Vasuki 
(302) 739-5361 

Monique Jn-Marie 
(212) 553-4430 

stable 

■ Pledge of system's net revenues consisting primarily of tip fees. 

■ Established statewide landfill system remains stable. 

• Waste volume is steady and projected to increase in 1995. 

• Satisfactory financial operations. 

■ Large future borrowing should he manageable. 

■Tip fee is competitive. (Comment published 3/21/95.) 

Tom Jenkins 
(407) 633-200J 

John Incorvaia 
(212) 553-0501 

stable 

■ Pledge of system’s gross revenues, which include as,sessments 
collected on tax bills. 

■ Strong debt service supported by reliable revenue structure. 

■ Competitive rate structure expected to continue. 

■ Landfill operation is established, with steady waste stream. (Comment 
published 3/27/95.) 

Phil Allen 
(305) 357-7130 

J<4m incorvaia 

stable 

■ Pledge of system's net revenues, which include assessments collected 
on tax bills. 

■ Steadily increasing waste stream from both in- and oul-of-couniy 
sources. 

■ System revenues afford good support for resource recovery bonds. 

Both systems serve the same service area. Different vendor guarantees 
on North and South Project Bonds (Comment published 3/30/95.) 

Phil Allen 

John Incovaia 

stable 

See Comment immediately above 

Diane A. Camacho 
(305) 592-1776 

Kristen Reifsnyder 
(212)553-1419 

unfavorable 

• Pledge of system's net revenues, a portion of county’s guaranteed 
entitlement funds, and non-nr/ valorem revenues 

■ High lip fee has led to significant diversion of waste outside the 
system, resulting in significant declines in revenue. 

■ High fixed costs limit the system's financial flcxibilicy. 

■ Additional revenue sources and a rate stabilization fund alleviate near- 
term system revenue losses 

■ Lack of a long-term strategy jeopardizes the system's continued ability 
to meet its financial obligations. (Comment published 3/3/95 ) 
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SeHd Wosto ItMBr IndM (continued) 







iMMr 

SystamTvpa 

Rating 

Last 

Rating 

Dote 

umnauradDabt 

OuMondlrtg 

($000) 

Dabt 

Inauradlll 

CusId 

neikla (eonPd) 

Lak* County Boioureo R*c. Ind. Davei. Raf. Rav. 
(NR^Rac. Group Praj.) Sar. 93A & B 

collection, landfill. 
WTE facility 

■oa 

1/19/95 

77.070 

0 

508253 

Palm Baoeh Co. Sold Worta Aulh. Sold Woria Rav. 
(SpaddAiMM.) 

trantfer station, 
landfill. WTE 
facility 

A 

l/S/95 

229.862 

IS 182,781 

696560 

Plnalai County Raiourca Racovary Rav. 

collection, landfill, 
WTE facility 

A1 

1/23/95 

7.760 

[B 122.620 

723185 

Soraaoto Cowity Sold Worta Rav. 

collection, landfill 

A 

1/19/95 

14.450 

0 

803313 

Oacrglo 

Athant-Oortca Co. Sold Woita Moragamant Auth. 
Ravanua 

collection, landfill 

A1 

1/23/95 

4.840 

0 

47057 

Clayton Co. Sold WoftaMonogamant Auth. laoM 
Rarilal 

solid waste landfill 
disposal 

Aa 

2/17/95 

7.020 

0 

184171 

Cobb County Sold Wbila Marxigamant Authority 

co-composting 

center 

Aa1 

3/17/95 

26,975 

0 

190826 

Ubarty Co. Sold Waria Mgmt. Auth. Ravanua 

transfer station 

•oa 

2/1/95 

2,715 

0 

530398 

SavQnrwIi Rat. Racovary Daval. Auth. Ravanua 

Wl'b facility 

A1 

12/27/94 

49,820 

0 

804875 


BlRsurcdin new luaiemvlceiby MBIA: SI7D.8 million; lecoBdvy niHketiuuetinuiivd by AMBA and FGIC. Blmuredby MBIA in new issue mariceu 
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itiMtr Contact 

Moody^Coniact 

floitto Ouioofc 


Barbara Lehman 
(904) 343-9808 

John incorvaia 
(212)553-0501 

unfavorable 

•County service fee payments, which contain a capital component 
backed by county's tton-nd valorem revenues, pass through trustee; 
bonds are ultimately the vendor's obligation. 

■ Bondholder security depends on project viability. 

■The facility is vulnerable to possible waste diversion. 

■Tip fee is relatively high. (Comment published 3/30/95.) 

Donald Lockheart 
(407)640-4000 

Maria Matesanz 

(212) 553-7241 

stable 

•Pledge of system's net revenues, which include unlimited special 
assessment fees on both residential and commercial customers 
comprising approximately 68‘S< of operating revenues, while tip fees 
comprise only 15%. 

•Elective fiscal 1995, the authority has entered into interlocal 
agreements with 33 of 37 county municipalities to ensure continued 
delivery of residential waste. 

■ Servi«% area has strong socioeconomic characteristics, including 
sustained population growth, and above-average resident wealth and 
income levels. (Comment published 4/5/95.) 

Robert Van Deman 
(813) 892-7565 

Kristen Reifsnyder 
(212) 553-1419 

unfavorable credit outlook 
unrelated to flow cocurol 

• Hedge of system’s net revenues, which include tipping fees, special 
assessments, and electric revenues. 

•Currently favorable competitive position. 

• Cafutal needs are potentially significant and would increase tip fees, 
which are currently low. (Comment published 3/30/95.) 

Peter Ramsden 
(813) 9SI-SI6S 

John (noorvaia 
(212) 553-0501 

unfavorable 

■ Hedge of system's net revenues. 

•Good revenue structure, despite rising costs, with assessment providing 
57% of Kvenues. 

• Sizable capital requirements will he a significant challenge. (Comment 
published 3/27/95.) 

Bob Snipes 
(706)613-3020 

Kristen Reifsnyder 
(212) 553-1419 

stable 

■ Debt service is backed by an unconditional general obligation pledge of 
counties. 

• No reliance on legal flow control. (Comment published 3/30/95.) 

C. Crandle Bray 
(404) 477-3211 

Cary Mcacher 
(212) 553-4133 

stable 

•Rating reflects county's unconditional obligation to make debt service 
payments. 

• The wthority competes successfully against private facilities on a 
purely economic basis. 

•The solid waste system is self-supporting. (Comment published 

4/25/95.) 

James Virgil Moon 
(404) 528-1505 

David Alter 
(212) 553-4572 

sud)le 

• Strong legal security for the bonds is based on the uncortditional 
obligation of the county. 

•Conservative financial management. 

•County's primary economic base is in the Atlanta metropolitan 
statistical area. (Comment published 3/17/95.) 

Joseph Brown 
(912) 876-2164 

David Alter 

stable 

• ^rong legal provisions and unconditional obligation of the county. 

• County's socioeconomic statistics are below average. 

• Landfill operations are modest. (Comment published 3/1 7/95.) 

Richard Evans 
(912) 651-6440 

David Alter 

stable 

■ The authority’s lease rental obligations are ultimately secured by a city 
general obligation pledge. 

■ The city partly subsidizes its above-average tipping fee. 

■ Cmilinued General Fund support of the system is likely. 

■Waste stream has generally been stable, and competition is limited. 

(Comment publish^ 3/31/95.) 
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Solid Wotl« ItMMr lnd«x (continued) 

Lost Uninsured Debt 

Rating Outstanding Debt 

liiuef System Type RotlrHJ Dote i$0001 kwiredG} Cudp 

Dei Moinet Sold WdOe Rev. landmi, transfer A 1/24/95 40 0 250130 

station 


Idaho 

Bannock County Ctfs. of tart. ^oM Waste Df«). Foe. landfill A II/3/94 7.240 0 66661 

Pioj.) 


bidtana 

kKBonopoliAdMtable Fixed Rote Res. Rec. Rev. WTEfaciiiiy A 11/17/94 105.700 0 455356 

(Ogden Martin Sys. of irtclanapoli. Inc. hot.) Ser. A. 

B.ftC 


tCe nh i ck y 

DanyfleMuMFOty Rev. Lease Rev. (Oty of Glasgow collecUon. landmi tool 1/24/95 1.970 0 236672 

Sold Waste Foe. Rev. Proj.) Fbted Rale Ser. '92E 


Uwiskeiq 

St. Landry Par. Sold Waste Oio). DW. collection, iandmi loo 1/24/95 1.320 0 791029 


MaiSgafn^ County SoMWasM^^ colleciion. WTE A 3/23/95 8,660 m 40.440 613367 

facility 


NortheortltaiyiarKlWarieDlip.Aulh. Montgomery 

Co. Pioj.-Proi. Sow Waste Rev. Ser. '93A and Ser. 
’936(iaaabie) 

collection. WTE A 3/23/95 

facility 

359,980 0 664257 

Pitnce George's County Sold Wode Mgmt. Sys. Rev. 

collecOon. landfills. Boal 3/21/95 

recycling 

32.595 11136,945 74t72M 


: market by AMBAC. B Insoicd in new iuue naricet by FSA. 











335 


Moody'S Solid WosteRoting Surveillance and Rorting CXjtjook— May 19^ H 


iMMrConiact 

MoedyliOanloct 

BeinaOiiioak 


Martin K. 
Frederickson 
(515) 283-4921 

Tom O’Donnet! 
(212)553-0575 


■ Pledge of first lien on system’s net revenues. 

• Solid-waste fund operations are sound. 

■ Pinal maturity is June 1 . 1 995; no additional revenue bond issuance 
expected. 

■Ample waste stKam. (Comment published 3/16/95.) 

Pat Wilson 
(2(») 236-7210 

Jerry Caden 
(212)553-0329 

subk 

• DelM service is backed by county's limited general obligation pledge. 

■ Long-term contract with underlying cities offers dependtdsk revt^w 
stream 

■ Private haulers have minor role in landfill's operation. 

■ Most revenues are derived from billing residents directly. (Comment 
published 3/16^5.) 

Mike Carter 
(317) 327-5678 

Yafhi Rattner 
(212)553-4429 

stabk 

• Pledge of system's i>et revenues. 

• Supreme Court ruling on flow control should not affect operations 
beewse of competitive pricing. 

■ Ntt revenues have historically surpassed original projections. 

• No reported borrowing plans. (Comment published 1 1 /30/94,) 

Charles Honeycutt 
(502)651-5131 

Kristen Reifsoyder 
(212)553-1419 

stabk 

■The legal pledge securing the bonds is the net revenues of the 
sanitation and landfill fund. 

• System does not rely on legal (low control to attract waste. (Comment 
published 3/30/95.) 

Gary Bonvillain 
(318)826-52!! 

Kristen Reifsnyder 

stable 

• Debt service payments secured by sales taxes; a tip fee could be 
in^kmented if needed. 

■System does not rely on legal flow control. (Comment published 
3/3<V95.) 

Timothy Firestme 
<»i) 217-^2 

Momtiue Jo-Marie 
(212)553-4430 

st^k 

■ Montgomery County Solid Waste revenue bonds and Northeast 
Maryland Waste Disposal Authority bonds am parity ^ligations 
payable from system waste fees. 

■County had no legal flow control; solid waste fee key to rating. 

■ County has competitive tip fee and steady waste flow. 

•System's finvicial operations c<»itinue to be suisfaclory. 

■ CouiKy voters approved a system-benefits cha^. When charge is 
tmpkmenied in 1996 the system will rely less on tip fees. 

• Resource recovery facility is scheduled for early completion, and is 
financed dirough Northeast Maryland Waste Ksposal AiHhmity. 

• The facility is larger than required to meet county’ s waste disposal 
needs. (Comment published 3/23/95.) 

Timothy Firestine 

Moiik|ue Jn-Marie 

stabk 

See Comment immediately above. 

Richard W. Bradley 
(301)952-3742 

Monique Jn-Mark 

stabk 

■ Solid waste system’s financial operations are under stress, and waste 
kvels are declining. 

■ New service charge is ui option. 

■ UrKxrtainties exiu lepfding impkment^irm of crninty deficieiKy 
m^e-up of insuSicient system fees. 

•County voters approved $60 million of general obligation debt for 
system needs. (Comment published 3/23/95.) 
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SettciW«i*toti«rlndmc (Cj^tinued) 

isHwr 

StMetnTvpe 

Ralirta 

Lost 

Ihstfrtg 

Dote 

UrWwaedDabt 

OutstandIrH? 

t$000) 

Debt 

IrtsuredCD 

Cudp 

MCMRIOClHItdtt 

GrecrtcK New Bedfocd Reg. Refuse Management DM. 

Iwdfill 

■oa 

4/20/95 

11,615 

0 

392217 

Man. Ind. finance Agency Resource Rec. Rev. 

(Mon. REFUSETECH, Inc. Prol.) $er. '93A 

W l b facility 

■oal 

4/4/95 

113,990 

S) 69,000 

575912 

Wchtgon 

Central Wayr>e Co. Scnit. Auth. incinerator Rev. 

WTE facility 

■al 

3/17/95 

19,050 

0 

155861 

Gresse Pointei CIrrton Refuse Dtsp. Aulh. liKtinrotor 
Rev. 

WTE facitiiy 

A 

8/29/94 

3,290 

0 

399010 

Kent County Refuse Disp. Sys. Rtdg. (G.O. ltd. ten] 

WTE facility, 
transfer station, 
landfill 

Ao 

4/ 13/95 

88.245 

0 

490311 

Southeastern Oakland Co. Res. Rec. >Ujth. Revenue 

traiufer stations, 
composting, 
lant^tli, recyeiii^ 
faciti^ 

A 

2/8/95 

300 

0 

841875 

mantano 

Hetena Solid Waste Transtor Station Rev. 

transfer station 

A 

11/3/94 

2,760 

0 

423 14A 


99 Insxtred in new isxue market by FSA. 
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kHMirConlaet 

Maod^Conlaet 

ftaftKiOuloak 

Ccwiwi>antlDaicitpitt>e(8ondSa««Mv 

Edith OeMelio 
(508) 993-2604 

Kari Jacob 
(212)533-4833 

stable 

■ UTL pledge of member uwm supports debt service paymon. 

• Disbict assessments and a competitive tip fee mitigate fh»v control 
caac&m. 

■ Credit standing of the participating communities is critical to the rating. 

• System tip fees are competitive. 

Steven M. 

Rothstein 
(6 17)443- 1303 

Ksl Jacob 

stal^ with l^al flow 
contnd; unfavwable 
without h 

■ Pledge of sy^m’s txi revenues, which ^ in part supported 
contracts with towns. 

■ Oversized (tiffit and rtependertce on market wt^ remalii 

vuln»abiiitie5. 

■ Total waste stream has stayed fairly constant. 

• Long-ffittn servkx «mtram of partkip^'tig communities remain a key 
to the rating. (Comment published 4/S/9S.) 

i. &1k Sdiaefkr 
(313)292-8877 

Y^aRaltaca 
(212) 553-4429 

s^e 

• ne^ of system's net revenues is bai^sd by tinvns' ^meral cbtgation, 
limited tax security 

• Authority has a history of missed rate covenants 

■ BnaKia] position of the weakest of the five membw muaici]»lities is 
expected to stabilize. 

■ Toairage decreased slightly in fiscal 1994; however, officials repeat 
dun the Supteme Qnirt's flow-corarol ruling was ma the cause. 

■ Capital costs associated with the 1 990 Clean Air Act may result In 
iiK^^ed costs to member muiuclpaliti^. (Ccanm^H pidiiished 
3/16)95.) 

James Douglas 
Taylor 

(810) 792-2750 

YafhiKaunar 

stable 

• Unlimited ^neral obligation pledge of underlying municipalities 
provide ssai^actiay legal seairity. 

■ Modest amount of debt retired in eight years; potential capital needs. 

■ Residential service area and socioectmomic indices are above average. 

■ PiiiaKial performaaoe is sMisfactory. (Comm^d iniblished 8/31/94.) 

Cun Kemppainen 
(616)33^3694 

YaffaRamKr 

stable widi legal flow 
coMnd; unfavorable 
wiiimnit 

• Limited tax pledge of participants secures brnds. 

■ For fiscal ! 994. the solid waste system continues its history of bang 
seif-ntf^xming widumtctHinty subsi^. 

■ The county facility operates under legal flow OHitrol with its six 
l^tkip^ng iramicipaiilies. 

•Theie is apotential pRblem with the long-term vi^iity of these 
contracts. 

• nmae bemowing is expect as a n:«iU of the 1 990 Clean Air An 
amendment (Comment published 4/14/95.) 

Tom WafTen 
(810)288-5150 

Yafb Raltna^ 

st^ 

• Pledge of system's net revenues. 

■ Bonds numire in 1997; funds on hold »<fiioent to repay outstaatdiQg 
debt. 

■ Satisfactory financial operations. (Commoit published 3/21/95.) 

Slielly Laine 
(406)447-8412 

JcnyCadeo 

(212)553-0329 

aMe 

■ First lien on gross revenues of city’s solid waste transfer station. 

• Residoit saait^on assessments off« (sediclaMe revenue stream. City 
collects virtually ail commercial waste. (Comment published 3/16/95.) 
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toHdWottolMUMlndNui (continued) 

iauar 

System Type 

Ridlna 

lad 

fisOno 

Date 

umnturedDebf 

Otditanding 

mm 

Debt 
insured B! 

OiSiD 

MOnianQ IMflT’Oi 

Uwli ft CioA Coi. Sold Wait* Few. 

iandnu 

A 

11/3/94 

3,620 

0 

527652 

Rtchlond County 

landfill 

Boa 

1/30/95 

1,403 

0 

763608 

Wbtqrica 

Gnwd Idand Area Sold Wtste ^^sney Woite 

Dtsposof Rev. (Grand idond Svc. AomtJ 

landfi!! 

A 

1/13/95 

4.360 

0 

385626 

NowJwMy 

AtkinHc Co. UtN. Aulh. (form. Sew.) Solid Wade Rev. 

transfer station, 
bulky waste 
landfill, recycling 
center, composting 
facility 

Ba 

2/17/95 

93.140 

0 

48509 

Camden Co. At^. Said Wode Itev. 

(Lartdl»Prej.}{Co.Gtd.) 

landfill, WTE 
facility 

A1 

4/20/95 

14.840 

0 

13281T 

Conden Co. Fofl. Control Fin. Autti. Sold Wade Res. 
Rec. Rev. 


Ba 

2/17/95 

169,775 

0 

132814 

Cope May Co. Mur*:. UHI Auth. Sedd waste Rev. 
SeMceCor^ract 

l^dfill, transfer 
station, bulky 
waste sorting, and 
recycling facility 

A1 

4f2ms 

5.530 

40.280 

139535 

GkxicesterCo. impr. Autti. Sold WOde Rev. ^erdm 
Pro).) (Co. Gtd.) 

landfill 

A1 

5/4/95 

26,430 

0 

37970M 

Mercer Co. impr. Autti. Sold Waste Rev. (Co. Gtd.) 

Ser. *92 

transfer station 

Aa1 

(under 

review) 

5/19/94 

42,472 

□512.696 

587844 

Mercer Co. Impr. Autti. Co. Gtd. Jr. lien Sold Waste 
Rev. Jr. Uen Ser. '90 

transfer station 

Aal 

(under 

review) 

5/19/94 

25.418 

0 

587844 

Au9i. Sold Waste IMw. (Reeourca 

Rec. fto).) 

traisfer static 

Ba 

2/17/95 

39.997 

O 150,000 

587844 


QSlmined by MBIA in secondary market. (□] Insured by FGIC in new issue marlosi. 
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Inusr Contact 

Moodrt Contact 


ConwnsriVDanciipItaa o( Bona SacUFttv 

Tim Button 
(406) 447-H3 1 1 

Jmy CaOeii 
(212) 553-0329 

saabic 

■finit lien on gross revenues of county landfill 

• Long-term contract with City of Helena offers reliable revenue stream. 
•Coumy resident and commercial sanitation asscssmc.its also stabilirc 
ttw fcvenne base, (Cotninem published 3/1 6(95.) 

Russctl Hooian 
(406) 482-2106 

J«TyCa<)cn 

!iUd>!e 

■Pledge of first lien on solid waste landfill system's gross rerenues 
• Legal protections allow rolling coverage. 

■ New landfill to comply with fctlcrul Subtitle D rcquiicincnts. 

■Local ccofioray valacrablc. (Comment jHiWished 3/15/95.) 

Bud Buetircr 
(308) 385-5444 
exl. 260 

Mark TayJor 
(212) 55.3-1024 

stable 

■Pledge of system revenues and unlimited propaiy and franchise taxes. 
■Deficiency pledge with unlimited property tax is key to rating. 

• Subtitle D compKanl, with no capital needs f« landfill. (Comment 
faiWished 3/16/95 ) 

Maria Menlo 
(609) 348-5500 

Karl Jacob 
(212) 553-4833 

favorable with legal flow 
control; unfavorable 
without if 

•Pledge of system's net rcvemies. 

■ Uligaiion poses heightened credit risk for revenue bonds. 

■ AuttMvrity H St a, compclili vc ciii-advaniage with the carrew fee 
slfucture. 

■ Even with legal flow control, Imuncial position has been narrowly 
balanced. (Comment published .3/20/95.) 

John Lontltes 
(609) 54M!7I 

Lmra Car^r 
(212) 55.3-1454 

uable 

•Sufficieitey wtd liming of axjntyguisantcc provides above-average 
cr«lii pnHeetion. (Comment published 5/i 5^)5.) 

John LondfC^ 

Laura Carter 

favorable with legal flow 
control, unfavorable 
witlMUt it 

■ Pledge of system's net revenues 

■ Litigation poses heightened credit risk for revenue bonds. 

■Strained finances prior to court decisions. 

• Missed rate covenant two on of last itffee years. 

■ Waste How remains lUable. 

■ Surveillance is ongoing. (Comment published 4/4/95 ) 

Ccorse MunnakU 
1609)465-9026 

Aiteen Kelly 
(212) 553-7782 

stable, county guaranteed 

■ Sutficiency and timing ol coumy guarantee provides above-ayerage 
credit prcHKtion. (Cewnment fmihlisha) 5/1 5/95 ) 

Louis C, Joyce 
(«») 8^-4003 

Laura Carter 
!2I2) 553-1434 

stable; county guaranteed 

See Comment immediaiely above 

Bob Prunetti 
(609)989-6694 

Marci H.Tavathi 
(212) 553-7)66 

stable with county credil 
positioii unchanged 

■ Solid waste revenue bond rating is guaranteed by the county, whose 
rating Is currently under review 

Bob ihTineiti 

Marci H. Tavaitu 

stable with coumy cmfit 
postttMi BRchajtged 

• See Comment immediately rftovc. 

Bob Pruneiti 

Marci H. Tavathi 

favorable with legal flow 
control; unfavorable 
without it 

• Pledge of system's net revenues. 

■ Litigation poses heightened credit ri.sk for bonds. 

• Authority is at a competitive disadvantage with high fees. 
•Wa$ie-io-energy plant consinjction is delayed pending congressional 

action on legal Dow control authority. 

■Financial stress increases as capitalized interest expires in 1996. 
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Solid Wdtl* Imimt lfid«x (continued) 

System Type 

n 

Last 

Ratlr>a 

Dote 

Urdnsured Debt 
Outstor>dlr>g 
($000) 

Debt 

Insured!]] 

Cusip 

Now JwMy (eonfd) 

Ponoic Co. m. Auth. Sold Waste Rev. 

recycling, transfer 
stations, never 
completed 
incinerator 

Ba 

2/17/95 

33.340 

0 

702770 

Passaic Co. UtH. Auth. Sold Waste Service Contract 

recycling, transfer 
stations, never 
completed 
incinerator 

A1 

(under 

review) 

2/25/94 

57.291 

16.518 

702766 

Salem Co. UM. Auth. Sold Waste Rev. Service 

Contract 

landfili 

A 

4/20/95 

1.555 

OH 9.605 

794105 

Union Co. UM.. Auth. Sold Waste Pro). (Co. Gtd.) 

WTE facility 

Ago 

(under 

review) 

11/12/93 

35.020 

0 

906.365 

Warren Co. Polulon Control Pin. Auth. LarKlN Rev. 

landfill, WTE 
facility, recycling 

Ba 

2/17/95 

18.830 

OH 6.225 

935110 

NowMoxfeo 

Alamogordo Oler(VUr«oln Co. JPA Env. Svc. Gross 
Rec.ToxProj. Rev. 

landfill 

Bool 

2/17/95 

3.845 

0 

11455 

Santa Fe Refuse DIspotal Sys. 

landfill 

A 

1/17/95 

2.585 

0 

802127 

Now York 

Babylon lr>d. Devel. Ager^cy Res. Rec. Rev. 1 985 

WTE facility 

Boal 

(under 

review) 

12/19/90 

84.700 

0 

56212 

Hempstead I.DA Fixed RolWConv. Res. Rec. Rev. 
CISAmertcon Ref-Fuel Co. of Hempstead Pro).) 

W i t facility 

Bool 

2/2/95 

265.090 

0 

424677 

N.Y. Stole Envirorwnental Foe. Corp. (Huntinglon Pro).) 

WTE facility 

Boo 

(under 

review) 

5/10/94 

165.855 

0 

649900 


os insured by MBIA in new issue market. CS Insured by M8IA in secondao' mvket. series daied 9/1^2. 
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ReftnOulBQk 


Nicoia DtDonna 
(3)l!SXl-4405 

Laura Carter 
(212) 553-1434 

favo^le wilh legal How 
comiol; unfaw^^e 
without it 

•Pledge of system's net revenues. 

■Cbmpetilive disadvantage was apparent before court decisions. 
Operating contract.^ pose vulnerahilictes — in force pursuant to stale 
order on year-to-year basis. 

• Continued litigation regarding landtill sites and canceled incinerator 
pn^-i present added potential liahilitics: ongoing surveillance. 
(Comment published 3/31/95.) 

Nicoia DiDtmna 

Laura Carter 

imUer review 

Under review. CuuiWy guaranteed 

John Evans 
(6i)9) 935-95«X) 

Laura Carter 

stable, county guaramced 

• Suflkiency smd liming of county guarantee provides above-average 
credit protection. 

JciTrcy Calahan 
{9()8).15t-K770 

Marci H. TavasN 
(212) 553-7166 

stable wilh county credit 
position unchang^ 

• jtolid waste bonds are guaranteed by the county, whose r^ing is 
currently under review. 

Aixu Akian 

(9IW) 451-2 174 ext. 

224 

Marci H. Tavaslii 

favorable with legal now 
control; unfavorable 
without it 

• Net revenue pledge oi landfill is a component of system lip fee. 

■ Despite sizable cash reserves, the system's long-term viability is 

threatened by noncompetitive rates 

• Litigation poses heightened credit risk for revenue bonds. (Comment 
puhlished 3/I7/9S ) 

Maurice Gulicrrci! 
(505) 439-4217 

Orhe Prince 
(212) 553-7733 

stable 

• Bonds are secured by both environmental services' gross receipts tax 
and net revenue of landfill facility. 

■ No competing landfills. 

•Economy is limited. (Comment published 3/28/95.) 

JoeCon^alc/ 

(505)984-6621 

Orlie Prince 

subk 

• Pledge of system’s net revenues, 

■ Need fw additional landfill space reflects lack of competition. 

• Favorable tonnage growth supports net system revenues. 

■ Revenue bonds retire rapidly. 

• No additional revenue bond borrowing is expected. (Comment 
published 3/28/95.) 

Leonard Fries 
(516)422-5444 

William Hogan 
(212)553-4553 

under icview 

Under rcvk;w Comment not published. 

■ Tbe Town of Babylon is in litigation in the Second Cireuit Fedtu'al 

Court in a case invoiviRg a challenge to the town's Oow-control j;Aaa 
and police power enforcement of flow control. Upcoming refunding 
issue in June 1995. 

Mike Greene 
(516)489-5000 

Marcy Block 
(212) 553-1057 

stable with legal flow 
control; unfavor^e 
whhou U 

• Pledge of vendor lease rental payments, which come from town service 
fee. spot market fees, and electric revenues. 

• Well-managed opoaltons. 

• Rriaiive competitiveness combined with property tax support, 

• High reliance on spot market could be a future vulnerability. (Comment 
published 2/2/95.) 

Lcn Marchese 
(516) 754-4900 

Marcy Block 

under review 

Under review Comment not published 

•The Town of Smilhlown. udiich has a amtraaual obiigMion to deliver 
waste to Huntlnpon’s WTE facility, is involved in a SeccHid Circuit 
FeJcral Court case involving a challenge to police auliKMity to control 
town's waste flow. 
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MidW^isHllSSii«'lr»d«( (continued) 

Issuer 

System Type 

RoHno 

Lot 

Rotirtg 

Dote 

Uninsured Debt 
OutstoTKlirtg 

Debt 
insured Q] 

Custo 

N«wyoit(conlVf) 

North Courrtry I>»vel. Aum. Sou Wdsto Dii^ 

Rev. 

landnil 

■oa 

12/29/94 

27.130 

0 

6,58792 

Or>eido-HeiWrner SoU Waste Mgrnt. Autti. 

Service AQPeement Rev. 

transfer station, 
incinerator. MRF 

■oo 

12/17/94 

47.940 

0 

682496 

Ortondoga Co. Res. Rec. Agerrev System Rev. 

WTE facility 

■CMl 

(under 

review) 

11/13/94 

4.270 

0 

682756 

Ortortdoga Co. Res. Rec. Agency Project Rev. 

W I'b facility 

" 6e«. (bcw^ 

(under 

review) 

11/11/92 

178.050 

0 

682756 

St. Uiwience Co. Sou Waste Aum. Sou Wade 
OUp. 

transfer station 

BQ 

2mm 

7.210 

0 

791104 

UWerCo. Res. Rec. Agency 

landfill 

BCM 

\]/22J9i 

28.050 

0 

903777 

VUrren & WcHhingtan Cos. ind. Devei Agency 
Adfrandock Res. Rec. Bds. 

Wib facility, 
contract for landfill 

B 

(under 

review) 

12/17/93 

86.780 

t) 

934653 

leonn voromo 

COasM INigional 5W AiiRtodly 

^twen, and PanStoo^ui^e^ 

landfill 

A 

1/4/95 

25.765 

0 

190515 
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Issuer Contoet 

Moody's Coidact 

RoNnaOutook 

CommenVDescriptlon ot Bond Security 

John Donughy 
(?I5) 785-2593 

Marcy Block 
(212) 553-1057 

stable with How control 
law; unfavorable without 
it 

• System is currently sclt'-supporiiug: bonds backed by pledge of 
system's net revenues and municipalities' pledge under service contract 
to make up deficiencies in system fees. 

■ System currently has a<lei|uaic c«>vcfage of debt service rcqutrcnwnts. 

■ Continued waste declines and high price structure could weaken credit 
quality. 

■ If enterprise is weakened, county and city sub.sidics would need to he 
demonstrated. 

• Landfill permit restrictions could impede system's future competitive 
position. (Comment published .3/17/95.) 

Hans Arnold 
(315) 733-1224 

Marcy Block 

stable with flow control 
law; unfavi^ble witbrnti 

• Pledge of system's net revenues and counties pledge under service 
cofuraci to make up deficiencies in system tecs, 

• System is currently sclf-suppt»riif»g, 

■ Full subsidy of debt service could be onerous for obligors. 

■ Rnancial operations arc currently stable; debt service coverage 
adequate. 

■ Lack of a long-term solution to waste disposal remains n credit 
weakness. 

• Ch^ida are! Herkimer Counties pledge deficiency make-up under 
service conlraci. (Comrrsjn! published 3/21/95.) 

Paul J. O'Connor 
(315)453-2866 

William Hogan 
(212) 553-4553 


Under review. Comment not published. 

Paul J. O'Connor 

William Hogan 


Under review. Comment not published. 

John Morrison 
(315)393-7889 

Marcy BkKk 
(212) 553-1057 

st^le 

• PUrdge of .system's net revenues and county's pl^ge under service 
a^cement to make up deficiencies in system fees. 

• County coRtractuai obligation is key to rating, although liming of 
subsidy is uncertain. 

■ After the CnrAone ruling, the waste stream declined .significantly 

• A large operating deficit is projected for fiscal 1995. (Comment 
published 3/1/95.) 

Caries P. Shaw 
(914) 336-0600 

Marcy Block 

atUrte 

• Pledge of system's net revenues aiuJ coumy's contractual obligation to 
make-up deficiences in system fees. 

• County deficiency make up under service contract is weakened by 
county's tenuous financial position. 

•Operating results for agency are satisfactory. 

■ Debt service will increase substantially in 1995. 

■ No significant waste declines reported. (Comment published 1 1/28/94.) 

Sicven Biat^siee 
(518)7^-0847 

William Hogan 
(212) 553-4553 

st^le 

Under review 

■ Pledge of system's net revenues, which include counties' contractual 
obiig^ions to pay service fee. 

• This rating was lowered to Bo m July 1 992 and then to $ in December 
1992. Counties' fulfillment of contractual obligations and system 
financial performance was problematic even before the Carh/t/ie 
decision in May 1994. Flow-control enforcement was also problematic 
prior to the Supreme Court ruling. 

Richard Hem|rf»ill 
(919)636-6603 

Patrioa McGmgan 
(212)553-4443 


■ n«Jge of system's ne revenues. 

• Authority has capital and financial pressures. 

■ Recent improvement noted in solid waste collections follows 
significant waste declines. 

• Board's responsiveness to implementing availability fee is uncertain. 
•Three-county authority landfill serves interim needs. (Comment 

published 3/31/95.) 
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Solid Waste IssiMT Inctox (continued) 

Issuer 

System Type 

RatirKl 

Last 

Rating 

Date 

Uniruured Debt 
Outstandirrg 
($000) 

Debt 
Insured Q] 

Custo 

North CaroHiKi (eonfd) 

High Point, NC 

landfill 

A1 

2/8/95 

4,740 

0 

429762 

Iredell County, NC 

landfill 

A 

1/4/95 

9.615 

0 

462676 

Orogen 

Metro (form. Metro. Service Dist.) Waste Disposal Rev. 

iandfill 

A 

3/30/95 

32.750 

0 

592532 

Ponntylvanla 

Chester Co. Solid Waste Auth. Gtd. SoSd Waste Rev. 

iandfill 

Aa 

12/27/94 

28.745 

0 

165633 

Clinton Co. Solid Waste Auth. Gtd. Rev. Ser. '93 

landfill 

•oa 

12/27/94 

8.070 

□26.170 

187531 

Greater Lebanon Refuse Auth. SoHd Woste Rev. 

landfill 

Boa 

4/17/95 

13.145 

0 

392 12E 

Harrisburg Auth. Gtd. Resource Rec. Foe. Rev. Bds. 

WTE facility 

Boa 

5/1/95 

40.665 

0 

41473E 

Lortcoster Co. Solid Waste Mgmt. Auth. Res. Rec. Sys. 
Rev. Bds. 

WTE facility 

A 

2/13/95 

179.455 

0 

514057 
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iMUMr Contact 

Moody* Contact 

RotaigOuioak 


W.A. Gear 
mm 883-3237 

Pathcia McGuigan 
(212)553-4443 

stable 

• Bonds secured salu tax pledge in addition to system revenues. 

■ Economic flow control is effective. 

•The system's finances and operations are favorable. (Comment 
published 3/31/95.) 

Susan Blumcnsiein 
(704) 878-3040 

Patricia McGuigan 

stable 

• Economic flow control; strong legal pledge, which includes tip fees and 
assessments, support rating. (Comment published 3/3I/9S.) 

Jennifer Sims 
(503)797-1700 

Elizabeth Baoch 
(212) 553-1735 

stable with flow control; 
unfavorable without il 

■ Pledge of system's net revenues. 

■Satisfactory financial operations provide strong debt service coverage. 

• Legal flow-conirol structure is critical to the system's viability; legal 
challenge to franchise system or loss of waste could weaken credit 
quality. (Comment published 3/31/95.) 

Craig Day 
(610) 273-3771 

Craig Atwater 
(212) 553-0327 

stable, county guaranieed 

• fledge of system's net revenues is backed by county guarantee of debt 
service reserve fund. 

• County guarantee is the key to authority's racing. 

•County demonstrates high quality credit strengths, including sizable 
and growing tax base, high wealth indices, and modest debt levels. 

■ FIow<oMrol ordinance has been upheld to dale. (Comment published 
4/24/95.) 

Colleen S. Xeihakis 
(717)769-6977 

Craig Atwater 

stable with flow control, 
unfavorable withouE il 

• Pledge of system's net revenues is backed by county guarantee of debt 
service. 

• Authority's rating is based on performance of the revenue enterprise 
and on county's guarantee to pay debt service. 

• Authority's financial performance has been satisfactory. 

• Tip fee is competitive 

• Coumy's credit factors are only adequate. (Comment published 

4/24/95.) 

Michael Pavetek 
(717) 867-5790 

Maryelien Reynokts 
(212)553-4415 

stable 

• Wedge of system's net revenues. 

•Landfill tipping feeiscurremly competitive. 

•Operaling and financial performance is satisfactory, as is debt service 
coverage. (Comment published 4/17/95.) 

Daniel Lispi 
(717) 255-6455 

Aileen Kelly 
(212) 553-7782 

unfavoraMe 

• Pledge rrf system's net revenues; city’s general obligation pledge 
provides ultimate security; full draw on authority's bond guarantee 
could erode credit reality. 

■ Rnancial operations of the authority have been mixed. 

• Major challenges facing the system: significant capital needs to 
address. (Comment published 5/5/95.) 

Herb Flasdorf 
(717) 397-9968 

YafTa Rattncr 
(212)553-4429 

favorable with legal flow 
control; ufrfavorable 
vnlhoot il 

• Wedge of system's net revenues. 

• Management takes a |»oactivc apfnt^h to the potemial kiss of le^i 
flow control. 

• Future credit risks lied to resolution of legal viability of flow control. 

• Decreased tipping fees affect financial operations as debt service costs 
continue to rise. 

• Future borrowing plans are afTecicd by How corurol status: reminding 

oit^stding h^fili debt is possiWe. (QimroeiH published 2/22/95.) 


ZS Insureii hy AMBAC, new i\<ue miiilet 
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Moody's; 


SeHdWtattolMiMrltidM (continued) 


muf Syittmi 

Pe nntyt vqnta (confd) 

tMfdn Co. SOM Woto Auth. SoM Waste Rev. landfill 


YoilcCo.SoMWaste KRefuseAuth. Gtd. Rev. Ser. WTEfaciltty 

'85, Dtd. 6-20-87 


SoMlh Carolina 

Charleston Co. Res. Rec. Rev. (Foster Wheeler WTE facility 

Choiteston Res. Rec. Inc. Proj.) Ser. '87A 


Utoh 

Davis Co. Solid Waste M^nt. ft Energy Rec. Spec. WTE facility 

Setv. Dist. Solid Waste Rev. 


Vlrgbiki 

Fairfax Co. Economic Oevel. Auth. Res. Rec. Rev. WTE facility 

Ser. ‘86A (Ogden Martin Sys. of Fairfax Irtc. Proj.) 


Southeastern Public Serv. Auth. Sr. Uen SoM Waste 
Rev. 


landfill, transfer 
stations, refuse- 
derived fuel facility 


'oste Rating Surveillance orxS Rating CXitlook— Moy 1 995 

Last Uninsured Debt 

Rating OuIitarKflng Debt 

atmg Dote ($00^ InsuredQI Custp 

aoa 12/27/94 6.837 0 S98543 


A 12/27/94 128.950 0 986410 


A 3/27/95 78.4(X) 0 16007T 


•oa 3/14/95 50.605 0 239021 


A1 3/17/95 237,180 0 303822 


■oal 3/21/95 


50.885 [m 167.548 


842056 
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Issuer Contoct 

MoocMs Contact 

Ratirsa Outlook 

CofTwnent/Descrtption of Bond Securtty 

Stephen Tucker 
mi) 242-3301 

Craig Atwater 
(212) 553-0327 

stable with llow ctM^roi; 
unfavorable withmtt it 

• Ptedge of system's net revenues. 

• S^hfaatny security provisions, acceptable rale covenars. adequate 
reserve requirement. 

■ Incrcoses in waste stream atiesi to facility's importance and its fairly 
competitive tip fee 

• Debt service coverage has increased slightly. 

■ Rei^ce on private haulers poses credit vulnerability wiihoul legal 
flow control. (Commem puhlisiicU 4/2/95.) 

William Ehrman 
(717) S45-1066 

Craig Atwater 

stable with flow control; 
unfavorable without it 

■ Pledge of authority s net revcniie.s and York County's guarantee of 
debt service. 

■ Sysiem'.s operations have been satisfactory 

• Tip fee is compcftlivc. 

■ Wit.iout legal flow control, the system couW he vulnerable to 
competition. 

• Bonds have acceptable security provisions, and debt service is covered 
at saii-sfaclory levels from enterprise net revenues County exhibits 
acceptable credit faciom. but impact of authority's debt on the county 
would be major. tCommcni pubhslwd 4/24/95.) 

Harold L. Bisbee 
(803) 723-6731 

Ed Krauss 
(212) 533-0822 

stable 

• Pledge of system's net revenues, which include user fees and revenues 
from energy sales. 

•Solid waste user fce.s. which are hilled directly to property owners, 
provide primary security. 

• Assessment has so far survived legal challenges 

• Financial operations arc favorable, and plan performance is good. 

• Large and diverse economic base, 

■ Effect of Charleston Naval Base clo.sing on solid waste enterprise 
seems manageable (Comment published 3/28/95 ) 

l^grand W Biuer 
(801)771-3032 

Jerry Caden 
(212) 553-0329 

urifavorable; flow control 
poses a vulnerability 

• Piecge of solid waste system's net tevenues. 

•The district has the highest lip fee in the stale, operating at high risk 
with respect to "free market" competitive pressures. 

■ Financial operation.s show nci revenues exceeding consulting 
engineer's projections. 

■ New district landfill site is adjacent Box Elder County. 

•Affluent and staWe economy, ihtiugh Hill Air Force Base poses a 

future vulnerability. (Comment published 3/16/95.) 

Fily Kham 
(703)324-3120 

Ed Krauss 
(212) 553-(»22 

stable 

• Pledge of system's (ip fees, electric sales, and its ability to assess user 
fees on properly owners 

• Reduced nexibility. despite still satisfactory financiai pwformance 

• Plant technical performance is gotnl 

• Fluctuations in waste deliveries. 

• Adequate landnil capacity is available. (Comment published 3/20/95.) 

Durwood S. Curling 
(8M) 420-4700 

Ed Krauss 

favorable with flow 
control; unfavr^^^ 
without it 

• Pledge of sy^m's net revenues 

• Large !os^ of solid waste and revenues experienced without flow 

control. 

■ Short-term remedial steps have been taken to stabilize finances. 

■ System's operating performance is still satisfactory at current rating 
level (Comment published 3/22/95.) 
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Solid Wdsto Itsuor Indox (continued) 

Issuer 

System Type 

Ratirta 

Lost 

Roling 

Date 

Uninsuted Debt 
Outstortdirtg 
I$000) 

Debt 
Insured [0 

Cust) 

WOthIngton 

Lewis Co. Sold Waste Disp. DW. 1 (Waste Olsp.Sys. 

transfer station 

•ool 

3/31/95 

9.815 

0 

527910 

Rev.) 








Moody's Solid Waste Rating Surveillance and Rating Outlook— Moy 1 995 


Moody's Contact Rotlno Outlook 


Conwnen V D o ichptton o( Bond Securtty 


Bob Berg 
(206) 740-1370 


Elizabeth Bauch 
(212) 553-1735 


stable with legal flow 
control; unfavorable 
without it 


•Pledge of district's net revenues. 

■ District is authorized to impose excise tax in addition to tip fees. 

■ Local entities agree to direct solid waste to district facilities for 
disposal for the life of the bonds. 

• Higher tip fee has resulted in no loss of tonnage. 

■ District's closure liability is limited; no other significant capital 
lequirements. 

• Legal challenge to flow control structure could lower credit quality. 
(Comment published 4/3/95.) 
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32 Moc>dy'sS^ctWosteRafingSufveiitcinceoTXjl?atri90utkx^--Moy 199S 

Cunwit Solid Waste Tip Fms Q] 



TId Fees Per Ton m 

Aikonsos 

Little Rock 

$15,50 

Crfifomia 

Mohave 

$35,50 

Nevada County 

$63.53 

South Napa County 

$60,47 

S,R.R.F, 

$36.00 

Western Placer 

$43.89 

C<»tn©c#€^l 

SCRRA 

$87.00 

CRRA-Bridgeport Resco 

$78-00 

CRRA-Wallingford 

$74.00 

Bristol 

$57,50 

Delaware 

Delawam 

$58.50 

Florida 

Brevard County 

$24,66 

Broward County-North 

$75.87 in county 
$32.00-$52.00 out-of-county 
average 

Broward County-South 

$66.27 in county 

Dale County 

$59.00 at landfill 
$9.00 at Uansfer sution 

Lake County 

$84.15 

Palm Beach County 

$40.00 

Pinellas County 

$37.50 

Satfasota County 

$42,34 commercial 
$34.53 municipal 

Ge<»^a 

AthenS'Clarfce County 

$31 ,50 

Clayton County 

$26.00 

Cobb County 

$40.00 

Liberty County 

$32.50 

Savannah 

$37.31 

Iowa 

Des Moir«s 

$25.00 

Icktfto 

Bannock County 

$.60 per cubic yard 

irxUorta 

Indianapolis 

$25.00 


Issuer Tip Pees Per Tons 


Kentucky 

Danville Multi-City 

LoulsiarKa 

St Landry Parish 01 

$29.70 

$0 

Maiytond 

Montgomery County 

$59.00 

Nonteast Maryland 

$59.00 

Prince Cieorge’s County 

$72.00 residential 
$60.00 commercial 

Massachusetts 

Greater New Bedfoi^ 

$40.00 

N.E.S.W.C. (Mass. Refuse 
Tech) 

$89.00 

Michigan 

Central Wayne County 

$51.30 

Grosse-Poinies-Ciirton 

$55.00 

Kent County 

$59.51 

Southeastern Oakland County 

$50.00 

Montana 

Helena 

$41.50 

Lewis & Clark Counties 

$22.50 

Richland County 

$15.00 

Nebro^a 

Grand Island 

$24.00 

New Jersey 

Atlantic County 

$121.69 municipal 
$106 24 bulky and industrial 

Camden County 

$90.77 

May County 

$95.40 

Gloucester County 

$61.84 

Mercer County 

$117.00 

Passaic County 

$106.83 

Salem County 

$69.45 

Union County 

$71.50 

WajTwi County 

$113.76 

NewMesdeo 

Alamogordo 

members $13.50 
nonmembers $22.50 

Santa 

$17.29 
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Issuer 

Fe^ ^ Ton 12 

NewVortr 

Babylon 

$78.00 

Hempstead 

$65.00 commercial 

Huntington 

$65.00 

North Country Development 

$53.00 municipal 

Authority 

$40.00 other 

Oneida-Herkimer 

$86.00 

Onondaga County 

$99.00 

Si. Lawrence County 

$100.00 

Ulster County 

$57.00 

Warren & Washington 
Counties 

$85,00 

North Carolina 

Coastal Regional 

$42.00 at landfill 
$54.40 at transfer station 

High Point. NC 

$30.00 

Iredei! County, NC 

$27.00 

Ore^^ 

Metro 

$75.00 

Pennsylvania 

Chester County 

$57.00 

Clinton County 

$57.50 


Dl Iswer names are abbreviated. 

Ea System tip fees are based on tonnage unless otherwise noted: spot market fees may differ. 
QO Bonds are secured by sales tax revenue, A tip fee could be implemented if neosssary. 
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Penns^vanlo (con’t) 
Greater Lebanon 

$53.64 

Harrisburg 

$64.00 

Lancaster County 

$59.00 

Mifflin County 

$49.50 

York County 

$56.00 

South CcffoHna 

Charleston County 

$0 at plant 
$25.00 at landfill 

Utah 

Davis County 

$62.00 

Virginia 

Fairfax County 

$48.00 

S.P.S.A. 

$41.00 commercial 
$34.00 municipal 

Wc^lng^ 

Lewis County 

$95.00 
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Statement of the American Forest and Paper Association and the Paper 
Recycling Coalition 

The American Forest & Paper Association (AF&PA) and the Paper Recycling Coa- 
lition (PRC) appreciate the opportunity to submit this statement for the hearing 
record on the issue of municipal solid waste flow control. The U.S. paper industry 
is interested in this matter because of its potential to negatively impact paper recy- 
cling and materials recovery. 

The American Forest & Paper Association is a national trade association rep- 
resenting the U.S. forest products industry. The United States is the world’s leading 
producer and consumer of forest products and a vital component of the nation’s 
economy, representing more than 7 percent of all U.S. manufacturing capacity. Our 
members produce more than 80 percent of the pulp, paper and paperboard in this 
country. The forest products industry ranks among the top ten employers in 40 
States, directly employing some 12.6 million people with an annual pa 3 Toll of ap- 
proximately $43.5 billion. 

The Paper Recycling Coalition (PRC), was formed in 1990 by manufacturers of 
100 percent recycled paper and paperboard to further the development of sound 
public policy which supports private industry’s role in recycling and improving the 
public’s understanding of the paper recycling process. The nine member companies 
of the PRC utilize approximately five million tons of recovered paper annually in 
manufacturing 100 percent recycled paper and paperboard products. 

We recognize that the Senate Environment and Public Works Committee is evalu- 
ating the appropriate role, if any, for new flow control authority. Should the commit- 
tee advance legislation to grant authority to impose flow control, it should be clearly 
targeted to address only those concerns associated with municipal solid waste. In 
order to ensure that recycling activities are not adversely affected, any flow control 
legislation should recognize that: 

• any materials that have been separated from waste otherwise destined for dis- 
posal (either at the source of the waste or at processing facilities) or that have been 
managed separately from waste destined for disposal should not be subject to local 
government municipal solid waste flow control either for past or prospective pro- 
grams; 

• flow control over recovered materials would undermine significant private com- 
mercial activity in an area which has not historically fallen under government con- 
trol or regulation; 

• local governments can presently direct the flow of recyclable materials once the 
owner or generator of those recyclable materials freely and voluntarily transfers 
ownership of those materials to the local government by placement in a municipal 
collection program; 

• flow control or interstate waste authority should cover only municipal solid 
waste. Non-hazardous industrial wastes are not part of municipal solid waste and 
therefore should not be subject to local government flow control, nor should recov- 
ered materials from non-hazardous industrial waste be subject to flow control. 

BACKGROUND 

The U.S. paper industry has been recycling paper for over 300 years. Over the 
last decade, as interest in recycling spread, our use of recovered fiber has increased 
74 percent. Recycled paper is a vital raw material source for the industry. Today, 
37 percent of the entire U.S. paper industry’s raw material is comprised of recovered 
paper (43 million tons), up from 25 percent in 1988. In the year 2000, recycled paper 
is expected to supply 40 percent of the all fiber used to make new paper and paper- 
board products. 

While the growth in industry utilization of recovered fiber has occurred at the 
same time that local governments instituted municipal recycling programs, the vast 
majority of paper recovery still takes place in private or commercial programs. Resi- 
dential curbside collection programs account for less than 20 percent of all paper 
recovery. In order to sustain the growth in recycling, it is imperative that our indus- 
try continue to have open market access to recovered paper that has made current 
growth possible. 

Long ago, the paper industry developed the infrastructure to utilize recycled 
paper, in the absence of mandates or other artificial constraints. The paper industry 
relies on supppliers which include a private network of small independent busi- 
nesses that act as collectors, packers, and brokers. Paper is collected from commer- 
cial establishments, warehouses, offices, institutions and through private or chari- 
table organizations including schools and churches. Municipal collection programs 
are just one part of the collection infrastructure. The paper is then, to the extent 
necessary, cleaned, processed and graded prior to delivery to a paper mill. Between 
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1993 and the year 2000, we estimate $10 billion of capital investment will have 
been made to process recycled paper and paperboard into new products. 

To publicly demonstrate our commitment to maximizing recycling and minimizing 
the amount of paper destined for landfill disposal, the paper industry set a vol- 
untary goal to recover 60 percent of all paper in the year 2000 for reuse and recy- 
cling. The 50 percent goal was set after the industry had achieved an earlier goal 
to recover 40 percent of all paper — two years ahead of schedule. In 1996, 44.8 per- 
cent of all paper was recovered. 

The challenge ahead is to continue to supply recovered paper and specifically to 
expand recovery of those grades of paper most in demand by U.S. papermakers. 
Maintaining reliance on market forces to determine access to, and use of recovered 
paper supplies will be absolutely essential to continuing the progress already under- 
way in U.S. paper recovery and recycling. 

PAPER industry’s PRINCIPLES REGARDING FLOW CONTROL 

The paper industry supports policies that ensure manufacturers unfettered access 
to their recovered paper as a raw material. 

Recovered Paper — received from residential and commercial collection programs — 
is the source of 37 percent of the paper industry’s raw material. These materials 
are commodities, bought and sold on the open market like thousands of other com- 
modities. They are neither solid waste nor municipal solid waste and should not be 
regulated as such. If paper does not enter, or is diverted or removed from, the solid 
waste stream, it becomes a commodity raw material and should not be regulated 
as a solid waste or subject to local government flow control. 

Second, the ownership of recovered materials conveys the same rights of owner- 
ship of other personal property. The owner of a bale of corrugated cartons, or bundle 
of newspapers must have the same rights as the owner of a bushel of wheat when 
deciding on the destination of the material. In other words, the owner of a recovered 
material has the right to sell, donate, transport, or contribute that material to 
whomever, or in whatever way he or she chooses. And, to the extent that govern- 
ment should not limit the rights of ownership, it should not restrict commerce in 
such materials by restricting rights to purchase or transport recovered materials. 
In no case should local government mandate that recovered materials be transferred 
to the government or its recycling agent. This is not to imply that the industry op- 
poses voluntary curbside recycling programs which the industry supports and relies 
on as a source of raw material. The industry believes that once the owner/generator 
voluntarily transfers ownership by placing the materials for public collection either 
directly or under contract through an agent, the government can assume ownership 
of recyclables. At that point local government has the authority to control the flow 
of its recovered materials in whatever manner it chooses, and thus negates the need 
for Federal flow control authority over recovered materials. 

FREE MARKET RESULTS IN GREATLY INCREASED RECYCLING RATES OF ALL 
TYPES OF PAPER 

• In 1996, 63 percent of all newspapers published in the United States were re- 
covered for recycling. 

• Use of recovered paper by printing-writing paper manufacturers is now growing 
about twice as fast as recovered paper use by the industry at-large (5.9 percent vs. 
2.9 percent). 

• Nearly three-quarters (73 percent) of all corrugated boxes were recovered for re- 
cycling in 1996. And, with growing demand for this material by domestic manufac- 
turers, the challenge is to recover even more. 

• Recovery of paper and paperboard packaging is at an all-time high. According 
to the U.S. Environmental Protection Agency’s most recent data, 45.2 percent of 
paper and paperboard packaging used in this country was recovered in 1994. 

INCREASING SUPPLIES OF RECOVERED PAPER RESULTS IN INCREASED 
MANUFACTURING CAPACITY 

• Since 1988, consumption of recovered paper at U.S. mills has jumped more than 
74 percent. 

• Recovered paper consumption at U.S. mills continues to grow at twice the rate 
of growth of total production capacity — by any measure a significant change in raw 
material sourcing. 

• Today, well over 400 domestic paper mills recycle some recovered paper, and 
about 20() depend entirely on it for their raw material requirements. Almost without 
exception, U.S. paper companies are using at least some percentage of recovered 
paper for their fiber. 
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These statistics present powerful evidence of the paper industry’s commitment to 
recycling, and its ability to perform based upon a free market in recovered paper. 
In order to meet the industry’s voluntary goal to recover 50 percent of all paper in 
the year 2000, we must continue to have open access to the volume, quality and 
diversity of this material. 

Paper, like other commodities, is subject to the laws of supply and demand. Gov- 
ernment flow control policies which prohibit or restrict the industry’s ability to ob- 
tain the right amount and type of raw material jeopardize existing and future in- 
vestment in paper recycling. 


SUMMARY 

The paper industry believes local economic conditions, not laws or regulation, 
should be allowed to dictate the flow, price and quality of recovered materials as 
they do of other commodities. The tremendous growth in the recovery of paper for 
recycling has proven the validity of this approach. With unrestricted access to their 
raw material, paper mills will continue to increase their reliance on recovered fiber. 
In the year 2000, the paper recovery rate is expected to grow to 50 percent, from 
28.2 percent in 1986. Government interference in this dynamic commodity market 
will severely jeopardize the future growth of paper recycling. Flow control over re- 
covered materials would be harmful as it replaces an efficient and effective market 
with non-market forces which do not reflect or understand the recovered materials 
markets or the needs of the paper recycling industry. The American Forest & Paper 
Association and Paper Recycling Coalition appreciate the opportunity to present our 
views on flow control and stand ready to assist the committee as you attempt to 
craft legislation to address this issue. 


Statement of Associated Builders and Contractors 

Associated Builders and Contractors (ABC) thanks the Senate Environment and 
Public Works Committee for the opportunity to submit a statement on proposals 
that would authorize State and local governments to enact solid waste flow-control 
laws. 

ABC is a national trade association representing over 19,000 contractors, sub- 
contractors, material suppliers, and related firms from across the country and from 
all specialties in the construction industry. ABC’s diverse membership is bound by 
a shared commitment to the merit shop philosophy of awarding construction con- 
tracts to the lowest responsible bidder through open and competitive bidding. This 
practice assures taxpayers and consumers the most value for their construction dol- 
lar. With 80 percent of the construction performed today by open shop contractors, 
ABC is proud to be their voice. 

In May 1994, the U.S. Supreme Court ruled in C.A. Carbone Inc. v. Town of 
Clarkstown, New York, that flow control law are unconstitutional — as an article of 
interstate commerce, solid waste cannot be restricted by the States without explicit 
congressional authority. As a result of the Supreme Court’s decision, some local gov- 
ernments are seeking legislation to authorize flow control. While it may have been 
justified in some circumstances, flow control nevertheless is a process which allows 
local governments to monopolize the waste system and precludes competition from 
lower-cost facilities. 

Flow control is anti-business and free market. It denies businesses the oppor- 
tunity to shop among competing waste haulers, by allowing local governments to 
monopolize waste disposal services. As an industry which inherently generates large 
volumes of solid waste, builders and contractors are significantly affected by the 
price of waste disposal. The construction industry is concerned that expanded flow 
control authority will unnecessarily impede free markets in the waste management 
industry and result in substantial cost increases. 

In fact, a study by the National Economic Research Associates estimated that flow 
control increases disposal costs by an average of $14 per ton, or 40 percent. By arti- 
ficially inflating the cost of waste collection, flow control impose a substantial hid- 
den tcix increase on small businesses. 

ABC sees no need for any action. Since the Supreme Court struck down flow-con- 
trol laws, local officials have alleged that municipalities that had issued bonds to 
build landfills and incinerators on the assumption that they could guarantee a 
steady flow of waste to those facilities could find their debt repayments at risk and 
their bond ratings downgraded. These dire predications, however, have not come to 
fruition. According to the Moody’s Investor Service, fewer than 15 percent of bonds 
related to flow control have been downgraded since Carbone. Those bonds that have 
been downgraded were far less than top-graded bonds to begin with, and a number 
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of the bonds’ downgraded were tied to forces in the solid waste industry that were 
unrelated to lack of flow control. 

Associated Builders and Contractors strongly urges you to oppose expansion of 
flow control authority. Again, ABC appreciates this opportunity to submit a state- 
ment for the record. 
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BOARD OF CHOSEN FREEHOLDERS 
OF THE COUNTY OF WARREN 

WAYNE DUMONT, JR. ADMINISTRATION BUILDING 
165 COUNTY ROAD. 519 S 
BELVIDERE, NEW JERSEY 07823-1949 



ANN M. STONE, DIRECTOR 
SUSAN A. DICKEY, DEPUTY DIRECTOR 
STEPHEN J. LANCE, FREEHOLDER 


TELEPHONE; 908-475 6500 
FAX: 908-475 6528 


March 18, 1997 


Honorable Senator John H. Chafee, Chairman 
Senate Cc^tanittee on Environment and Public Works 
415 Hart Senate Office Building 
Washington, DC 20510 


Dear Senator Chafee : 

We have been informed that the US Senate Committee on Environment and 
Public Works is considering the need for legislation to allow existing waste 
disposal facilities that rely on flow control to continue operating under a 
grandfather exemption. The prospect of legislative relief is welcome news to 
local governments such as ours, who responded to the solid waste disposal 
crisis in the mid 1980 's in a responsible and pro-active manner. Ironically, 
it is those same units that now face the prospect of serious fiscal stress 
because of their well- intended actions. Flow control legislation for 
existing facilities is essential for many of these facilities to survive. 

The Warren County Pollution Control Financing Authority, hereafter 
referred to as the authority, was created pursuant to New Jersey's Solid 
Waste Management Act. Under the state’s law, counties were required to 
develop and implement a conprehensive system for managing the solid waste 
generated in the county. Warren joined with Hunterdon and Somerset Counties 
and adopted a plan whereby the Warren Authority would construct an energy 
from refuse resource recovery {EFR) and sanitary landfill facility. The 
capacity of the facility was limited to meet the solid waste disposal needs 
of the three counties and restrict the iii?)ortation of third party waste. 
Waste flow control assured the financial success of the plan and was a key 
condition in securing financing for the project. 
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The project was financed through the sale of $130,000,000.00 in revenue 
bonds issued by the authority. Revenues from the solid waste disposal tip 
fees were pledged to pay the debt service and operating expenses of the 
facility. In order to ensure that sufficient revenues were generated, the 
state imposed a system of waste flow controls which required that all solid 
waste generated within the service area governed by the agreement be disposed 
of in the facility designated in the plan. The authority currently charges 
a tip fee of approximately $99 per ton. Revenues generated by the facility 
have been adequate to cover debt service and operating costs since the 
facility began operations in 1988. The revenues are used also to support 
household hazardous waste disposal, recycling and environmental programs. 

There are three landfill facilities and three transfer stations located 
within a thirty mile radius of the Warren County facility. Municipal solid 
waste disposal costs at these competing facilities average between $40 and 
$50 per ton. Currently, fees are below $40 per ton and the market is 
extremely competitive. Federal and State Court decisions have ruled that 
solid waste flow control is unconstitutional and illegal. As stated 
previously, warren County’s Resource Recovery Facility depends on the 
guaranteed waste stream to generate enough income to remain solvent. If flow 
control is eliminated, the loss of waste and associated revenue to competing 
facilities could cause severe fiscal stress on the authority, conceivably 
bankruptcy. Inevitably, these are matters that the court will have to decide 
and you can be sure that the litigation cost will be staggering. 

The authority is exploring ways to become competitive with privately 
owned solid waste disposal facilities. Their efforts are focusing on 
identifying ways to reduce costs by evaluating programs, renegotiating the 
service agreement with the facility operator, and restructuring debt. Given 
the facilities 's capacity, it will be very difficult to reduce the costs 
sufficiently to compete without concessions and some form of subsidy. Due to 
the uncertainty of useful life of the facility at the time of construction, 
the debt issued to finance the facility was structured to mature in a 
relatively short time frame (20 years) . After nine years of operation, it 
appears that the useful life of the facility will be substantially longer 
than originally anticipated. Therefore, the estimated life of the facility 
exceeds the debt maturity by a considerable number of years. Given the 
current solid waste disposal market conditions however, it is unlikely that 
the debt can be restructured without additional guarantees from the counties. 

One proposal under discussion in the state assembly is the possibility 
of imposing fees on the waste generators included in the County's plan. One 
problem with this proposed legislatiCHi is that the fees are optional, not 
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mandatory. As indicated previously, the Authority has issued the debt and 
Hunterdon and Somerset Counties are supplying waste under agreen^nts to our 
facility. If all three counties do not inpose the fee and pay their 
proportionate fair share, the burden of paying the shortfall in operating and 
debt service cost will fall entirely on Warren County residents. This is 
hardly an equitable solution considering the terms of the original 
agreements. 

The coiranissioner of the New Jersey Department of Community Affairs has 
stated that the department will not allow a default on authority debt. If 
necessary, the Local Finance Board can dissolve the authority and the 
"outstanding debt of the authority will become a legal obligation of the 
county." In order to appreciate the ispact of the additional debt, consider 
that Warren County currently has approximately $28,000,000 in outstanding 
bonds. The Authority’s current outstanding debt at 1/1/97 is $82,600,000. 
If the county were forced to assume responsibility for all of the authority's 
debt, our total indebtedness will increase 400% to $110,600,000. Assuming 
none of the debt will be self-liquidating, the county’s net debt to equalized 
tax base valuation could increase from 0.44% to 2.02%. It should be noted 
that the statutory debt to equalized tax base limit for New Jersey Counties 
is 2.0%. Needless to say, the county will be unable to issue additional debt 
for the foreseeable future if such action was taken. This will surely limit 
our ability to meet the obligations and capital needs of our residents. 

The county's 1997 annual operating budget is about $67,000,000. Debt 
service in the 1997 budget is approximately $4,370,000. I^bt service on the 
Authority debt will be $10,600,000 in 1997. The added ejcpense of the 
Authority debt will increase the county operating budget by 16% over the 
current level and could cause the tax rate to increase by more than 21 cents. 
This represents a 30% increase in the county purpose tax burden. Our debt 
per capita ratio will skyrocket from one of the lowest in the state, to the 
highest! Clearly, the financial hardship caused by such a move on the part 
of the DCA would be substantial . 

As the governing body of warren County, New Jersey, the Board of Chosen 
Freeholders has a responsibility to protect the interests of our residents. 
We believe that we have acted in a responsible manner on this issue. Warren, 
Hunterdon and Somerset counties developed, and implemented, a state approved 
plan to solve a potentially serious environnresntal and health problem. It is 
unfortunate that the recent turn of events has created a dileirana which will 
result in a serious fiscal crisis. The public, investors, and bond insurers 
with a financial interest in the facility have a great deal at stake in the 
legislation under consideration. Congress can, and should, act to provide 
relief to existing facilities and protect the interest of all parties. It is 
unjust that any party or group of parties should suffer financially because 
of a change in interpretation of the law. 
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Warren County complied with the state mandate to resolve the solid waste 
disposal problem of the 1980 's. We reacted in a proactive manner and devised 
a long term disposal system that was agreed to by all parties. The Authority 
relied on flow control and the assurances of the participants involved in the 
plan. AS a result, a substantial financial commitment has been made and an 
environmentally safe disposal facility has been constructed. Flow control 
for the duration of the term of the agreements will allow the facility to 
continue to meet its financial obligations and place the burden on the 
individuals that benefitted from the use of the facility. It is unfortunate 
that the residents of this county will shoulder a disproportionate burden if 
the rules change euid waste flow control becomes unenforceable. Grandfather 
legislation will assure solvency and require all parties to live up to the 
commitments made when the agreements were entered into. The Board of Chosen 
Freeholders appreciates the opportunity to share our plight with you and urge 
you to assist us in finding a fair and equitable solution to the problem. 

Sincerely, 



Ann M. Stone 
Director 

Board of Chosen Freeholders 



Susan A. Dickey 
Deputy Director 
Board of Chosen Freeholders 



Stephed J . LAnce 
Freeholder 

Board of Chosen Freeholders 


Copy to: 

Senator Robert Torricelli 
Senator Frank Lautenberg 
Congresswoman Marge Roukema 
Congressman Robert Frank 
Assemblyman william J. Pascrell 
Assemblyman John E. Rooney 
Senator William E. Schluter 
Assemblymcui Leonard Lance 
Assemblywoman Connie Myers 

Pollution Control Financing Authority of Warren County 
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Daniel Riley, Chairman 
George W. Betts, Vice Chairman 
William G. Bums, Jr. 
Beech N. Fox 
John J. Pantaione 
Carol Strickland 
John Vasser, Jr. 


Cape May County Municipal Utilities Authority 

Post Office Box 610, Cape May Court House. New Jersey 08210 
60&-465-9026 

March 12, 1997 


OVEIWIGHT MAIL 


George Marinakis, Executive Director 
Charles M. Nwkis, Deputy Director 



The Honorable John H. Chafee, Chairman 
Senate Committee on Environment and Public Works 
410 Senate Dirksen Office Building 
Washington, DC 20510-6175 

RE: Committee Oversight Hearing Regarding 

Interstate Waste and Solid Waste Flow Control 


Dear Senator Chafee: 

The Cape May County Municipal Utilities Authwity (CMCMUA/Authority) is the designated 
implementing agency for solid waste management in Cape May County, New Jersey. On behalf 
of the CMCMUA, I am enclosii^ a statement to be presented to the Members of the Senate 
Environment and Public Works Committee. As you will sec from the enclosed Statement, Cape 
May County has made a significant commitment of public resources and finances in the 
development of a comprehensive solid waste management program. The loss of solid waste flow 
control authority now places both the County Solid Waste Management Plan and the Authority's 
finances at risk. 

I would be pleased to present the enclosed Statement directly to the Members of the Senate 
Environment and Public Works Committee at the Oversight Hearii^ which the Committee has 
scheduled for March 18, 1997. However, if this is not possible, the CMCMUA requests that a 
copy of the enclosed Statement be provided to each of the Members of the Committee and that 
the Authority's comments be included in the public record for diis Hearing. 


Recycled Paper 
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Cape May County Municipal Utilities Authority 

The Honorable John H. Chafee, C hairman 
March 12. 1997 
Page 2 


The CMCMUA appreciates your personal effort in bringii^ this matter forward for discussion 
and the interest of the Membm of the SemUe Environment and Public Works Committee in 
reviewing and. hopefully, addressing this important matter. 

Very truly yours, 

CAPE MAY COUNTY 
MUNICIPAL UTILITIES AUTHORITY 

George Marinakis, P.E. 

Executive Director 


GM:taf 

Enclosure 

cc: Senator Frank Lautenbeig 

CMCMUA Authority Members 


Recycled Paper 
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Statement of George Marinakis, Executive Director, Cape May County 
Municipal Utilities Authority 

Cape May County represents the southern most extension of the State of New 
Jersey and, as the name implies, the County is a peninsula with water bodies on 
three sides: the Atlantic Ocean to the east and south and the Delaware Bay to the 
west. The County’s extensive beaches, wetlands and waterways attract many tour- 
ists and provide an excellent base for commercial and recreational fishing, water 
sports, campgrounds, bird watching and other wildlife related activities. Tourism 
and commercial fishing represent the largest industries in the County, which experi- 
ences a dramatic change in population from a base of approximately 100,000 year- 
round residents to a summer population estimated to be in excess of 600,000. 

The New Jersey Solid Waste Management Act (N.J.S.A. 13:1 E-1 et seq.), as 
amended in 1975, directed each county in the State of New Jersey to develop a Solid 
Waste Management Plan in order to ensure the availability of reliable long-term 
disposal capacity for all solid waste generated within the county. This Act further 
stressed the importance of incorporating within each County Plan a commitment to 
maximizing the recycling of recoverable materials within the waste stream and also 
stressed the importance of minimizing any adverse impact on the natural and 
human environment of the most densely populated State in the Nation. 

In response to the requirements, goals and objectives of the Solid Waste Manage- 
ment Act, the Cape May County Board of Chosen Freeholders authorized the prepa- 
ration of the County’s original Solid Waste Management Plan and in 1980 des- 
ignated the Cape May County Municipal Utilities Authority (CMCMUA/Authority) 
as the agency to proceed with the financing and implementation of the County’s 
adopted and State-approved Plan. Since that time, the CMCMUA has aggressively 
pursued and implemented a comprehensive and balanced solid waste management 
system to serve the residents of and visitors to Cape May County. This integrated 
approach, which includes waste reduction, source separation and recycling, waste 
reclamation, and sanitary landfilling, has enabled the Authority to establish a sys- 
tem which meets the needs of the local environment as well as the people it serves. 
In 1991, Cape May County’s efforts were recognized when the CMCMUA received 
a variety of honors for the development and implementation of this comprehensive 
solid waste management system, including four prestigious recycling awards. These 
awards include the National Recycling Coalition’s first-place award as the best re- 
gional recycling program in the Nation, regardless of population. A first-place award 
from the Solid Waste Association of North America as being the best regional recy- 
cling program in the United States or Canada, serving populations up to 100,000. 
An Environmental Quality Award from the United States Environmental Protection 
Agency for a comprehensive solid waste management system and the New Jersey 
Department of Environmental Protection’s designation as the best regional recycling 
program in the State. 

The CMCMUA’s Solid Waste Complex is located on a 454 acre site and is com- 
prised of a wide variety of recycling and solid waste facilities that are all owned by 
the Authority. All of these facilities, with the exception of the Intermediate Process- 
ing Facility which receives and processes source separated recyclables, are operated 
by the CMCMUA. The facilities and services provided by the CMCMUA include: 

• A secure sanitary landfill with adequate capacity to satisfy the waste disposal 
needs of Cape May County for the next 30-40 years. 

• A solid waste transfer station. 

• A county-wide source separation program in which all 16 Cape May County mu- 
nicipalities participate. 

• An Intermediate Processing Facility which receives, sorts, processes and up- 
grades source separated recyclables collected by the municipalities to improve their 
marketability. 

• A bulky waste sorting and recycling operation in which corrugated cardboard, 
wood and scrap metals are removed from mixed bulky waste, including construction 
and demolition debris, for recycling. 

• A cooperative program for receiving street sweepings and catch basin clean-out 
materials. 

• A “white goods” and CFG recovery operation wherein source separated white 
goods are accepted for recycling and CFG refrigerants are also recovered and recy- 
cled. 

• Wood pallets are processed into a marketable woodchip product. 

• Source separated tree trunks and stumps are chipped and converted into root 
mulch and topsoil. 

• Ghristmas trees are chipped to produce a mulch. 

• Source separated leaves and grass clippings are composted. 
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• Source separated automobile and truck tires are accepted and delivered to a re- 
cycling facility where they are processed for reuse. 

• Automotive and marine batteries are accepted for recycling. 

• Used motor oil is accepted for recycling. 

• Source separated household hazardous waste is accepted for subsequent dis- 
posal at a hazardous waste facility. 

• After satisfying the needs of local charities, used clothing is stored and deliv- 
ered to a textile recycling business. 

• Technical and promotional assistance is provided to municipalities, businesses, 
institutions, residents and visitors to expand source reduction, reuse and recycling 
activities. 

• A Litter Abatement Partnership Program which encourages roadside and com- 
munity clean-up activities is conducted jointly with the County and participating 
municipalities. 

• Enforcement of mandatory recycling requirements for “designated recyclables” 
which are not allowed to be disposed of at the County’s solid waste facilities. 

It should be noted that the CMCMUA’s primary source of revenue for the above- 
noted solid waste and recycling activities is derived from the tipping fee charged for 
the disposal of solid waste at the Authority’s Sanitary Landfill. Recognizing the rel- 
atively minor amount of revenue derived from the sale of the materials and/or prod- 
ucts that are recycled it, therefore, should also be recognized that, with the excep- 
tion of the CMCMUA’s Sanitary Landfill itself, all of the above noted facilities, pro- 
grams and services are in whole, or in part, subsidized from the revenues derived 
from the CMCMUA’s solid waste disposal fees. 

Cape May County has mandated the recycling of 20 different materials which 
have been defined as “designated recyclables” and further recommends the recycling 
of 13 additional materials. The landfill prohibition on the disposal of designated 
recyclables, as well as an extensive promotional and educational program, substan- 
tially contributes to the overall success achieved in recycling Cape May County’s 
solid waste. 

In 1995, the CMCMUA landfilled a total of 118,778 tons of solid waste while, at 
the same time, the Authority’s facilities recycled 50,209 tons of materials. Reported 
1995 figures indicate that a total of 215,402 tons of material, or approximately 64 
percent of all solid waste generated within Cape May County was recycled through 
a combination of CMCMUA and private sector facilities (Reference attached chart 
which summarizes the total quantity of Cape May County solid waste recycled 
1987-1995). Unfortunately, recycling tonnage figures are not yet available from pri- 
vate sector facilities for 1996. However, it can be reported that the CMCMUA’s fa- 
cilities recycled 51,533 tons of material during 1996, while landfilling a total of 
124,637 tons during the same period; thus indicating a sustained high level of par- 
ticipation and recycling success during the past year. 

A strong commitment and a great deal of work was required in order to achieve 
the results noted above. The planning, siting studies, land acquisition, design, per- 
mitting, financing and construction of the various solid waste and recycling facilities 
provided for in the Cape May County Solid Waste Management Plan also required 
a significant financial commitment. Revenue Bonds totaling approximately $48 Mil- 
lion were issued by the CMCMUA in order to finance this effort on behalf of County 
residents and businesses. This significant investment was made in response to the 
requirements of the New Jersey Solid Waste Management Act, the waste manage- 
ment planning objectives of the Federal Government as set forth in the Resource 
Conservation and Recovery Act (RCRA) and also in light of relevant waste flow con- 
trol decisions rendered by the United States District Court prior to the United 
States Supreme Court’s May 14, 1994 Ruling in the case of Carbone vs. Town of 
Clarkstown, New York. In other words. Cape May County’s Solid Waste Manage- 
ment Plan and the financial investment required to implement this very effective 
waste management strategy was made in good faith reliance and with a clear expec- 
tation that the debt incurred by the CMCMUA when it issued its Revenue Bonds 
could be repaid through the exercise of flow control authority. 

The loss of waste flow control authority resulting from the United States Supreme 
Court decision in the Carbone Case will not only undermine the financial integrity 
of Cape May County’s solid waste management system but will also undermine the 
County’s ability to sustain the comprehensive solid waste management system 
which has been assembled in response to the County’s unique needs. The appeal of 
low cost disposal options at out-of-state facilities, which are essentially offering a 
lower cost disposal option by straight landfilling, will undoubtedly reduce the quan- 
tity of solid waste and, therefore, revenue received at the CMCMUA’s solid waste 
facilities. As a result, the various programs and/or services which are outlined above 
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and which are subsidized in whole or in part from the revenues derived from the 
CMCMUA’s solid waste disposal fees, may have to be eliminated. 

Although each county in the State of New Jersey has proceeded with the develop- 
ment and implementation of solid waste strategies consistent with their own needs, 
the various solid waste management districts throughout New Jersey have, report- 
edly, incurred a debt totaling approximately $1.8 Billion in planning and imple- 
menting these facilities and services. In the case of the CMCMUA, this Authority 
currently has a total outstanding solid waste debt of approximately $40 Million. 

The CMCMUA urges the members of the Senate Environment and Public Works 
Committee to recognize the inequity created by the loss of waste flow control au- 
thority resulting from the United States Supreme Court’s Ruling. Public bodies that 
have responded in good faith to legislative priorities and/or mandates and who have 
relied upon prior judicial decisions regarding waste flow control should not continue 
to be left stranded by the absence of Federal legislation which would “grandfather” 
waste flow control authority to the extent required for such public bodies to address 
their financial obligations. 

The CMCMUA urges prompt congressional approval of the Federal legislation 
which is needed to address this problem. 
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Cape May County Municipal Utilities Authority, Comprehensive Solid Waste 
Management Program Overview 

The Cape May County Municipal Utilities Authority (CMCMUA) provides solid 
waste disposal services to approximately 100,000 year-round residents and over 
500,000 additional summer visitors to Cape May County each year. The CMCMUA’s 
Solid Waste Complex is located on a 464 acre site and is comprised of a wide variety 
of recycling and solid waste facilities that are all owned by the Authority. All of 
these facilities, with the exception of the Intermediate Processing Facility which re- 
ceives and processes source separated recyclables, are operated by the CMCMUA. 

A brief description of the major facilities and programs that comprise the County’s 
solid waste management system is presented below. 

SECURE sanitary LANDFILL 

The CMCMUA’s Sanitary Landfill (SLF) is a state-of-the-art, double-lined landfill 
located in the northern section of the County. This facility, which began operations 
in May 1984, currently has 62 acres dedicated to landfilling (Phase I, Cells lA, IB 
and 1C) and provides leachate collection and storage with subsequent treatment at 
one of the Authority’s four (4) regional wastewater treatment facilities. The 
CMCMUA’s Sanitary Landfill is expected to be expanded to serve both the short- 
and long-term disposal needs of Cape May County. Specifically, the Authority plans 
to fully utilize the capacity of the existing landfill cells, including the currently ac- 
tive Cell 1C. Thereafter, the Authority plan to develop new cells on 42 adjacent 
acres within the existing site, and will maximize recycling efforts to enable Cape 
May County to maintain solid waste self-sufficiency for the next 30-40 years. 

TRANSFER STATION 

The CMCMUA also owns and operates a solid waste transfer station. This facility 
which began operations in July 1984 provides convenient hauling services and mini- 
mizes truck traffic from the southern half of the County to the CMCMUA’s Sanitary 
Landfill. 


COUNTY-WIDE SOURCE SEPARATION PROGRAM 

All sixteen (16) Cape May County municipalities and the Authority participate in 
a joint source separation and recycling program. For convenience and to encourage 
greater participation, municipalities provide curbside collection of two (2) categories 
of source separated materials; mixed paper, which includes newspaper, corrugated, 
kraft grocery bags, magazines, office paper, and junk mail; and commingled cans 
and bottles, including clear, green and brown glass, aluminum, tin and aerosol cans, 
and PET and HDPE plastic containers. These source separated materials are col- 
lected from residents, businesses and institutions that are now all required to recy- 
cle. These materials can either be dropped off at the Authority’s Transfer Station, 
or they can be delivered directly to the CMCMUA’s Intermediate Processing Facil- 
ity. 


INTERMEDIATE PROCESSING FACILITY 

The CMCMUA also owns and, under Contract with a private Operator, operates 
an Intermediate Processing Facility (IPF) which receives and processes source-sepa- 
rated recyclables. The IPF, which began commercial operations in April 1990, is a 
highly sophisticated and mechanized recycling facility which was modified in 1993 
to increase peak processing capacity to 375 tons per day of recyclables. Source sepa- 
rated recyclables are received, at no charge, 6 days per week from municipalities, 
private haulers, businesses and residents. The IPF sorts, processes and upgrades ac- 
cepted materials to improve marketability. All recyclable materials processed 
through the IPF are currently marketed. 

BULKY WASTE SORTING/RECYCLING FACILITY 

Mixed bulky waste received for disposal at the Authority’s Solid Waste Complex, 
including construction and demolition debris, is inspected and sorted to reclaim cor- 
rugated cardboard, wood and scrap metals for recycling. Wood recovered from Bulky 
Waste, along with source separated wood that is accepted at a reduced rate at the 
Solid Waste Complex, is processed into a landfill cover material. 

STREET SWEEPING AND CATCH BASIN CLEANOUT 

The Authority accepts street sweepings and catch basin cleanout materials which 
are subsequently reused for landfill cover, at no cost, as a way of encouraging and 
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promoting this activity in support of local and county initiatives directed toward im- 
proving water quality. 

“white goods” and cfc recovery 

Bulky household metals are accepted at no cost for recycling at the Bulky Waste 
Sorting/ Recycling Facility. In accordance with Federal and State air quality regula- 
tions, CFC refrigerants are also recovered from refrigerators and air conditioners 
prior to their being recycled. 


WOOD PALLET RECYCLING 

Source separated wood pallets are accepted at no cost and are processed through 
a tub grinder. The resulting woodchips are either used as a bulking agent in the 
CMCMUA Wastewater Program’s Sludge Composting Facility or they are colored to 
produce a marketable and popular landscaping material sold under the trade name 
“Second Harvest”. 


TREE TRUNKS AND STUMPS 

Source separated tree trunks and stumps received by the Authority are chipped 
and converted into root mulch and top soil and sold to private landscapers or the 
public. 


CHRISTMAS TREE RECYCLING PROJECT 

Decoration-free natural trees are received at no cost and chipped, with the result- 
ing mulch distributed to the general public at no charge. 

GRASS CLIPPINGS AND LEAF COMPOSTING PROJECT 

Source separated uncontaminated leaves and grass clippings are accepted without 
charge and composted at the Authority’s Solid Waste Complex. The composted prod- 
uct is screened and sold locally. 


TIRE RECYCLING 

To provide an outlet for the proper disposal of used tires, source-separated loads 
of car and truck tires are accepted by the CMCMUA and delivered to an out-of-coun- 
ty facility for processing and reuse, rather than landfilling these materials. 

AUTOMOTIVE AND MARINE BATTERIES 

Automotive and marine batteries are accepted at no cost by the Authority for re- 
cycling. 


USED MOTOR OIL RECYCLING 

In an effort to discourage improper disposal, the Authority accepts without charge 
used motor oil at its solid waste facilities for recycling. Most municipalities have 
also established collection points to receive used motor oil. 

HOUSEHOLD HAZARDOUS WASTE 

The Authority conducts programs in the spring and fall of each year to divert po- 
tentially dangerous materials from the regular solid waste disposal system. Under 
this program, household hazardous wastes are received from residents, schools, pub- 
lic agencies and businesses. With the exception of large quantity generators, these 
materials are accepted without charge. 

USED CLOTHING RECYCLING 

The used clothing recycling and reuse drop-off program is a cooperative effort of 
the County Sheriffs Department, local public works departments and the CMCMUA. 
Source separated used clothing is accepted free at municipal drop-offsites. The Cape 
May County Sheriffs Department collects bags of used clothing from the municipal 
drop-off sites and, after the needs of local charities have been met, delivers the ex- 
cess to the Authority. Used clothing is marketed by the Authority to a Philadelphia 
area textile recycling business. 

RECYCLING PROMOTION/EDUCATION 

Extensive technical and promotional assistance is provided to municipalities, busi- 
nesses, institutions, residents and visitors to expand source reduction, reuse and re- 
cycling activities. Promotional and technical assistance is provided to private busi- 
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nesses that face unique recycling challenges due to the large influx of summer vaca- 
tioners. A comprehensive recycling education program has also heen implemented 
in local schools. These services are provided hy the CMCMUA without charge. 

LITTER ABATEMENT PARTNERSHIP PROGRAM 

Under a partnership agreement with participating municipalities, the Authority 
accepts, without charge, during any four (4) days within a calendar year, any bulky 
wastes which are collected as part of a scheduled residential bulky waste collection 
service. Also accepted by the CMCMUA, without charge, are roadside litter and 
other debris collected by the County Road Department along County roads and by 
participating municipal public works or road departments along local roadways. 

ENFORCEMENT 

Unique and effective recycling enforcement strategies have been implemented by 
municipalities and the Authority that include substantial fines, refusal to pick up 
solid waste, monetary surcharges, and a ban on landfilling of 20 designated 
recyclables. The landfill ban includes all of the materials designated for recycling 
at the Cape May County IFF, as well as leaves, used motor oil, white goods, scrap 
metals and lead acid batteries. In addition, the Authority actively enforces NJDEP 
waste flow regulations so as to assure the Authority’s revenue stream used to sup- 
port the various recycling activities noted above is not compromised. 
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CAPE MAY COUNTY CONEERENCE OF MAYORS 


RESOLUTION 97-1 


WHEREAS, on MarcSi 20, 1997 8t a masting of the Cape May Conference of 
Mayors rt was pfotigttt to the attention of the members that me HonoraPte liohn 
Rooney, Mayor of Nwthvate, New Jersey and Assembtymart of the 3Sm DieWct of 
New Jwsey. had (Kesm^ed testimony on March 18, 1997 befwe the Senate 
Environmsrst and Ptmiio Works Committee on behalf of 'The Mayors Task Force 
Against Flow Contfot“; and 

WHEREAS, {Hiring his testimony Mr. Rooney represented mat he was speakirtg 
on behalf of the 240 New Jersey Mayors who have gone on record as opposing flow 
confroi authority, and urged me Sertate ftivironment aid Pubiic Works Committee to 
rejed any proposed tegisiation v/htch would grant an extension of flow controt 
authority, inducting a limited authorization to "grandfamar ftow control authority for the 
remaining period of any outstanding debt; and 

WHEREAS, Mr. Rooney droilated a ksi m^ors he cWmed rejeded me 
proposed le^detion on iMiich evidently appeared the names of <»rtain Cape May 
County Mayors; and 

WHEREAS, the Cs^ May Cotmty Conference of Maym^ took a vote at the 
aforementicmed March 20, 1997 meeting as to the position of its members on this 
i^re and unanimoudy made the foNowng determinaticm; 

NOW, THEREFORE, W. tT RESOLVED by the Cape May CcHmty Conference 
of Mayctfs that wish to advise tt» members of the Sermte Envimnment and 
Public Worits Committee that they were not ccmsuited regarding their position on this 
istwe and do oat mti ta be mnlimclMm ifie Qooomnts of vimmMfi'WriSmi and 
question me position regarding waste how contio! of omer New jersey Mayors 
induded on Mr. Rooney’s Hst. 


Motion: Avston Mayor Matin L, Pagliughi 


Seccmded; Cape May Mayor Thomas M. Phelan 
Dated: Msnm 1997 


Mayor Michael President 



370 


lib.7 Cmtrt. Hoiue 
N«r OW4C 

f«0ej 46R«7Sa 
Fu; 4«M4S$ 



IM£0HAS£,J.Vo^ 


itinmHJE; 

Towp^aip 


Mffltbll. iW 


TJie HwKffabfe Jcte H. Oisfsc, Cfiamwn 
Senate Committee on Environment and PnWfe Works 
41i> Senate Dt^ssn Office BuiidUig 
Wiathingtoti, JX: 205}0-6175 

RE; Solid Waste Fiow Contro) 

EJear Senator Chafee: 

It is my understanding that on March 18, J997, the Honorrtrfe lofen Rooney, Mayor of Northvtde, 
New iersey and Assembiymen of the 39th District of New Jersey, pretienied teiUtnony beftae the 
Senate Enwremment and Public Works ComwiHee cm behalf of "The Mayors Task Pwee Against 
Flow ContEoi*. During his testimony. Mr. Rooney repitesctiied diat !w was spt^ng on behalf of 
the 340 New Jersey Mayors who have gone rm record as opposing flow control wjtbtKity. Also, 
(HI bch^f of this gttstp, Mr. Roostcy urged your Committse to tejset any proposal tegjslation 
which wouid ^ant an erctensUns of fk>w control suuhority, including a limited aulhorir^ation to 
"grandfather" flow control authraity for the rtanaining period of any outstanthng rlebt. 

It is also my understanding that Mayor Rooney has cirosJated a list of New Jersey fimttidpaSthes 
whose Mayors have expressed their t^jpositios to flow control aisd are reposeated by "The 
Mayors Task Force Against Row Contror, As Mayor of Middle Township, which is otw of the 
communities mcluded on Rooney’s list of tnanicipalitiets opposing waste flow control, ! wish 
to advise yoa tuid the olher Members of the Senate Eovtronm^ and Public Woiks Commiaee 
thitt ! w^ tim emtsuited regarding my position on this i^ue and, fortheimore, wi^ to adviise you 
foatldonotwishlobe identified with the opponents of waste flow coatfoL 

Recognteing that my position on this mattet was misrepresented to your Committee, it is likely 
that the position regrading waste flow eonttol of other l^w Jersey Mayors included on Mr. 
Rooney’s list was also misrqmjsfflssed, ■ / 


!i J. VoU 
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City of 6ea \&\o City 

cwfcorof! 

of FievtMA jFl^4*W£fi 


IMOHAm C. oeSgJEPiK) 


«AnjB 

i„ahci(S AviefftE 

§eA cSLE crry, nsw <i«43 


CtTT Wli W^etlS.*4©1 


liarc^ 21 r 19S7 


Th« ilociorable John 9.. CbAlrstafi 

Ccoostittee on Snvirani&ent and Pisbiio Works 
410 So.nate Dirksen Office Building 
Hf&^hijn^ton , PC 205 10-6 17S 


Hg:: Solid Waste Plow Control 


iOear $enatoi: Cbefee; 

Ifc ia my lender standiiig that on Harch 18, 199?, the Honorable John Rooney, 
Hayor of liorthvale, W«w Jersey and Asse^lyjaefi of the 39th Pistricfc of New 
Jersey ji gtresented testijiiioixy before the Seixate Ewvironavent and Public Works 
Committee on behalf of *7he It&yozfi Task Force Against Flow Control*** 

During his testijsoay , Kr« Rooney represented that he was speaking on 
behalf of the 240 Hew Jersey Hayors who have gone on record as opposing 
flow control authority* Also, on behalf of this group, Hr* Rooney urged 
your Committee to reject any proceed legislation which would grant an 
e?ctenaion o£ flow control authority, including a limited suthoriratlon to 
’’grandtather" flow control authority for the remaining perl<?d of any 
outstanding debt* 

It is also my understanding that Mayor Rooney has circulated a list o£ the 
Hew Jersey municipal itiea whose Mayors have expressed their oppositxori to 
flow control and are rapreaeated by ’^TUhe Mayors Task Force Against Flow 
Control”* As Mayor of Sea Isle City, which ia one of the cosmtnitiae 
Included on Mr* Rooney's list of sKtnicipalities opposing waste flow 
control, X wish to advise you and the other Members of the Senate 
Environment and Pisblic Works CoamUlttee that I was not consulted regarding 
my position on this issue and, furthermore, wish to advise you that I do 
not wish to be identified with the opponents of waste flow control* 

Reoqgoiaing that my position on this matter was misrepresented to your 
Committee, it is likely that the position regarding waste flow control of 
other Hew Jersey IWayors included <m Mr. Rooney's Irst was aiao 
mis r epr « aented * 


Very truly yours, 

CI^ OF SEA XS:^ CITY 

L>^X«o«ard C* Decider io, Mayor 


•Ihe Saa and Sand Fam^ Vacedlanlsmd'' 
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omM^thelUjw 






Borou^li of Woodbine 

I'ranklin and Monroe Streets 


William Pikolyeky, 
Mayor 


Post Office Box 444 
Woodbine, New Jersey 08270 
Telephone: (609) 861-5301 
Fax: (609) 861-2529 


March 21, 1997 


The Honorable John H. Chafee, Chairman 
Senate Committee on Environmental and Public Works 
410 Senate Dirksen Office Building 
Washington, DC 20510-6175 

RE: Solid Waste Flow Control 

Dear Senator Chafee; 

It is my understanding that on March 18, 1997, the Honorable John Rooney, Mayor of 
Northvale, New Jersey and Assemblymen of the 39th District of New Jo'sey, presented testimony 
before the Senate Environment and Public Works Committee on behalf of “The Mayors Task 
Force Against Flow Control”. During his testimony, Mr. Rooney represented that he was 
speaking on behalf of the 240 New Jers^ Mayors who have gone on record as opposing flow 
control authority. Also, on behalf of this group, Mr. Rooney urged your Committ^ to rgect any 
proposed l^slation which would grant an extension of flow control authority, including a limited 
authorization to “grandfather” flow control authority for the remaining period of any outstanding 
debt. 

It is also my understanding that Mayor Rooney has drculated a list of the New Jersey 
municipalities whose Mayors have expressed their opposition to flow control and are represented 
by “the Mayors Task Force Against Flow Control”. As Mayor of the Borough of Woodbine, 
which is one of the communities included on Mr. Rooney's list of municipalities opposing waste 
flow control, I wish to advise you and the other Members of the Senate Environment and Public 
Works Committee that I was not consulted regarding my position on this issue and, furthermore, 
wish to advise you that I do not wish to be identified with the opponents of waste flow control. 

Recognizing that my position on this matter was misrepresented to your Committee, it is 
likely that the position r^arding waste flow control of other New Jersey M^ors included on Mr. 
Rooney’s list was also misrepresented. 


Very truly yours. 


William Pikolycky, 
Mayor 
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Borough of Wildwood Crest 

Commissioners: 

JOHN J. PANTALONE CHARLES GUHR 

Mayor— FHri>lic Safety Revenue & Finance 

March 21, 1997 

The Honorable John H. Chaflfee, Chairman 
Senate Committee on Environment and Public Works 
4 1 0 Senator Dirksen Office Building 
Washington, DC 20510-6175 

RE Solid Waste Flow Control 

Dear Senator Chaifee: 

It is my understanding that on March 18, 1997, the Honorable John Rooney, Mayor ofNorthvale, 
New Jersey and Assemblyman of the 39th District of New Jersey, presented testimony before the 
Senate Environment and Public Works Committee on behalf of "The Mayors Task Force Against 
Flow Control". rKuing his testimony, Mr. Rooney represented that he was speaking on behalf of the 
240 New Jersey Mayors who have gone on record as opposing flow control authority. Also, on 
behalf of this group, Mr Rooney urged your Committee to reject any proposed legisl^ion which 
would grant an extension of flow control authority,, including a limited authorization to grandfather' 
flow control authority for the remaining period of any outstanding debt. 

It is also my understanding that Mayor Rooney has submitted a list of the New Jersey municipalities 
whose Mayors have reportedly expressed their exposition to flow control. Hopefully, I am not 
included on this list. In the past. Mayor Rooney has circulated a list of Mayors who have signed on 
as members of another task force, the "Task Force for Lower Taxes", and represented that each of 
the Mayors listed were opposed to flow control. Although I fully support the goal of lower taxes 
and, therefore, signed on as a supporter of this organization, I was never consulted regarding my 
position on flow control and I never authorized the use of my name as a Mayor opposed to flow 
control. I have previously objected to Mr. Rooney’s use of my name and my municipality as opposed 
to flow control. In this r^ard, I have both written to, and discussed the matter with, Mayor Rooney. 

A copy of my earlier correspondence in this regard is enclosed. 

As the Mayor of ti»e Borough of W^dwood Crest, I wish to advise you and the other Members of the 
Senate Environment and Public Works Committee that I do not wish to be identified with the 
opponents of waste flow ccmtrol. On the contrary, I am very concerned about the adverse effect that 
the loss of flow control authority will have on the programs, services and revenue required to sustain 
the comprehensive solid waste management system that has been developed in Cape May County. 


JOYCE P. GOULD 
Public Works & Buildings 


6101 PACIFIC AVENUE P.O. BOX 529 WILDWOOD CREST, NEW JERSEY 08260 

PHONE (609) 522-7788 • FAX (609) 522-6692 



The Honorable John H. Chaffee, Chairman 
March 21, 1997 
Page 2 
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Since my position on this matter has been misrepresented in the past, I urge your Committee to 
recognize that it is quite possible that the position r^arding waste flow control of other New Jersey 
Mayors, included on Mr. Rooney's latest list, was also misrepresented 


Very truly wurs, 





John J. Pantalone, Mayor 


Borough of Wildwood Crest 
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Borough of Wildwood Crest 

JOHT4 PANTALgwe GHftftLES GyKft JOVCE P. GOUIO 

Safefy & R(tdr>c« Pwt^ Worits & BuMiriS 


Jyiy XX, 


Mfityor John Rooney 
411 ^est Av«noe 
Horthvale, N*J> 07646 


Dear Mayor: 

Please be advised that I am in receipt of your letter, 
which did contain my name as a "Supporter" of your position 
with respect to opposition of the State or County having the 
ability to direct municipal solid waste to a designated facility. 

And although I am a major prc^onent of a "Xask Force for 
Lower Taxes", this perhaps being the reason I may have 

inadvertently provided my support to your cause initially, I mast 
now request that you remove my name from your list due to the 
basis under which your position for X^ower Taxes Is premised. 

Given our circumstances in Cape May County, it is not in the best 
interests of my constituents to oppose flow-control, 

I will be happy to discuss the rationale behind my 
position regarding this issue in greater detail, as necessary, at 
youE convenience. 

Thanking you in advance for your understanding and 
cooperation in this regard, I am. 



6101 PWjfRC AVENUE f>.0, BOX 529 WllDWOOD CNSST, NEW JERSEY 08260 

PHONE ^609) 522-7768 - FAX (609) 522-6692 
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Statement of the Government Finance Officers Association 

INTRODUCTION 

This written statement is submitted on behalf of the Government Finance Officers 
Association (GFOA), a professional association of 13,500 State and local government 
officials who manage the financial resources of our nation’s States, cities, counties, 
towns, districts, and authorities. GFOA strongly supports a grandfather provision 
that would, at a minimum, restore flow control for those jurisdictions that acted in 
good faith and relied on existing flow control statutes to finance solid waste facili- 
ties. GFOA urges Congress to pass a flow control bill this year and end the uncer- 
tainty surrounding this issue. 

As a matter of policy, GFOA believes flow control is an important financing tool. 
Flow control has permitted governments to raise sufficient revenues to manage com- 
prehensive waste management programs through charges on those who use a facil- 
ity rather than the general taxpayers of a community. This method of financing per- 
mits revenues to be collected by beneficiaries of the system within the service area, 
which may encompass a county and several other separate taxing jurisdictions. 
Therefore, GFOA has supported Federal legislation authorizing the use of flow con- 
trol so that governmental entities could continue to carry out their responsibility to 
manage solid waste within their boundaries. 

GFOA is deeply troubled that Members of Congress are now questioning the need 
for flow control legislation that would grandfather certain existing facilities because 
of the lack of severe financial emergencies, such as defaults, during congressional 
consideration of flow control legislation. GFOA assures Members of Congress that 
the need for legislative action has not diminished. Communities, individual and 
business taxpayers, and bondholders are all affected by the lack of flow control. 

In this statement, GFOA responds to several issues that have been raised by 
Members of Congress and others concerning the need for flow control authority. 
These are: 

• the reason for the lack of bond defaults and other severe financial emergencies, 

• the meaning of issue-specific credit ratings, 

• characteristics of projects secured by flow control, and 

• disclosure to bondholders about flow control. 

Finally, GFOA is joined in this statement by 32 finance officers from 23 States 
who represent jurisdictions that have experienced financial hardships as a result of 
the loss of flow control or who believe it is incumbent on Congress to restore flow 
control authority for those jurisdictions that made long-term financial commitments 
in reliance on flow control authority. 

THE REASON FOR THE LACK OF BOND DEFAULTS AND OTHER SEVERE 
FINANCIAL EMERGENCIES 

There is a mistaken impression that flow control legislation is not needed because 
governments are not failing to make debt service payments on their solid waste fa- 
cility bonds or filing for bankruptcy. This does not mean, however, that jurisdictions 
are not experiencing severe financial hardships. Default and bankruptcy are options 
of last resort and are not actions entered into unless all other financial alternatives 
have been exhausted. Governments provide services that are essential to the general 
welfare of communities and they need continued access to the municipal bond mar- 
ket to perform their essential functions. If they default on their bonds or file for 
bankruptcy, they will be denied future access to the bond market. 

In the lengthy history of State and local debt financing, defaults have occurred 
rarely. The confidence of the municipal bond market is essential and municipal 
issuers make every effort to honor their debt obligations. As a result, debt repudi- 
ation is very uncommon. Since 1839, there have been less than 10,000 defaults by 
State and local government issuers. Almost half of those defaults occurred during 
the Great Depression. In 1937, Federal legislation was passed to permit govern- 
ments to file for bankruptcy protection. Since then, only 437 units of government 
have sought such protection. Furthermore, for some governments, bankruptcy is not 
even an option because Federal law now requires that State statutes specifically au- 
thorize a bankruptcy filing. At this time, governments in approximately 60 percent 
of the States are not even authorized to file for bankruptcy under Chapter 9 of the 
Federal bankruptcy laws. 

The stigma of a default or bankruptcy and the difficult question of access to the 
bond market thereafter place extreme pressure on issuers of municipal debt to do 
everything in their power to repay their debt. Therefore, governments that relied 
on flow control have taken various remedial actions to maintain their fiscal stability 
and prevent a financial emergency. Remedies necessarily cause financial hardships 
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for affected jurisdictions because already-scarce resources must be diverted to the 
repayment of outstanding debt. The following is a list of actions that have been 
taken by governments to maintain their credit ratings, prevent further downgrades 
in their credit ratings and avoid default or bankruptcy: 

• the restructuring of existing debt to reduce the amount of annual debt service 
payments that need to be paid to bondholders, 

• reductions in other capital expenditures, 

• modifications in the use of a facility to extend its expected life, 

• the imposition of new fees on all real property owners, 

• water and sewer bill surcharges, 

• the imposition of surcharges on other services, 

• staff reductions, 

• reductions in other governmental services and programs, 

• drawdowns of unrestricted reserves, 

• loans from other governmental funds to offset revenue losses, 

• cancellation of future projects, and 

• delay of maintenance on existing facilities. 

In addition to the financial hardship caused by these actions, affected govern- 
ments have been adversely affected by 

• the threat of litigation and legal expenses for litigation, 

• the need to renegotiate contracts with municipalities and private haulers, 

• the payment of legal, underwriting and other expenses associated with restruc- 
turing troubled debt, 

• higher financing costs caused by downgrades, 

• taking over the debt of troubled issuers, 

• bumping up against tax and expenditure limitations, and 

• bumping up against debt limits. 

The flow control problem has not gone away. Many governments still rely on flow 
control while litigation is pending to determine whether their particular State law 
or local ordinance is unconstitutional. Therefore, these jurisdictions have not yet 
had to deal with the full impact of the C&A Carbone, Inc., et al v. Town of 
Clarkstown, NY, decision. For some governments that are already trying to adjust 
to reduced tipping fees and the diversion of waste to other facilities, the situation 
is becoming even more urgent as they are running out of stop-gap measures and 
the further delays or even abandonment by the Congress is an ever-increasing possi- 
bility. 


THE MEANING OF ISSUE-SPECIFIC CREDIT RATINGS 

GFOA is concerned that there has been some confusion about the meaning of solid 
waste credit ratings. In its written statement to the committee on Environment and 
Public Works, Standard and Poor’s provides important information about solid 
waste credit ratings, explaining they are issue-specific as contrasted with issuer rat- 
ings. Issue-specific ratings provide a current opinion of creditworthiness with re- 
spect to a specific bond issue for a project and not a governmental entity. Such fac- 
tors as the security provisions of the specific financing, the service area economy, 
system operations, and project finances and costs are the basis for assessing the 
credit of these bonds. An issue-specific credit rating does not reflect the credit- 
worthiness of a government. To determine the credit-worthiness of a government, 
an analysis is performed that focuses on a review of the government’s debt and fi- 
nancial performance, it’s management, and the local economy. 

Issue-specific ratings only evaluate a specific project, such as a solid waste facil- 
ity, and include a review of that project’s financial operations. The rating takes into 
account the ability of the system to set and increase rates for the project, the flexi- 
bility it has to establish new fees and revenue sources, and the revenues that are 
pledged to the repayment of the bonds. While revenue increases and other financial 
adjustments necessitated by the lack of flow control are causing financial pain in 
affected governments, that would not necessarily mean that ratings for the project 
would be expected to change, because the ability to make these financial adjust- 
ments was factored into the ratings analysis. 

Furthermore, governments that are not the issuers of bonds also have been af- 
fected by the loss of flow control because of the agreements they entered into with 
the issuers of solid waste bonds. Even though these participating governments are 
having to make higher payments to cover the debt service on bonds or are experi- 
encing other financial hardships, these financial consequences do not affect the rat- 
ing on the bonds issued to finance the facility. Bond ratings tell only part of the 
story. Even in the absence of ratings changes, there can be severe financial hard- 
ships. 
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CHARACTERISTICS OF PROJECTS SECURED BY FLOW CONTROL 

During the recent Senate hearing on flow control, several comments were made 
concerning the selection, financing and operation of projects. This statement pro- 
vides additional information about these various topics. 

It was suggested that flow control is not necessary because it permits under- 
writers to support facilities that are poor investments. Governments, not under- 
writers, issue bonds and assume the serious financial obligation to repay the debt 
over the life of the bonds. The preparation and approval of a bond issue is a complex 
process involving both appointed and elected public officials and many outside pro- 
fessionals, including financial advisors, bond lawyers and other counsel, engineers, 
trustees, rating analysts, hond guarantors and underwriters. The sale of debt re- 
quires tbe preparation of detailed disclosure documents, detailed feasibility studies, 
complex agreements between other jurisdictions and the private sector, various cer- 
tifications, and governmental approvals. To suggest that underwriters ramrod inap- 
propriate projects through this process oversimplifies the complexity and expense in- 
volved in bringing a bond issue to market. 

Additionally, GFOA believes that it is important to provide some historical per- 
spective about flow control. In the 1980’s, there were shortfalls in disposal capacity 
and flow control was viewed as an innovative solution to a public-policy problem — 
the disposal of waste. The shortfalls caused fees at existing facilities to rise to the 
levels that were commonplace before the Carbone decision. The fees that were set 
to sustain new facilities were viewed as sound financial options, even though today 
they may seem unjustified. As the supply curve shifted and more options for waste 
disposal became available, users of the facilities sought to employ tbe least cost op- 
tion, thus providing the impetus for challenging flow control. 

It has been suggested that the sale of solid waste bonds on a negotiated basis 
rather than a competitive basis was a questionable practice. As a matter of practice, 
a large number of bonds have been sold on a negotiated basis in recent years. While 
GFOA recommends the competitive method of sale rather than a negotiated sale in 
many instances, it recognizes that conditions may warrant a negotiated sale. Solid 
waste transactions, in fact, did exhibit some of these conditions as they were com- 
plex transactions and the debt was not backed by an issuer’s full faitb and credit 
or a strong, known or historically performing revenue stream. Moreover, the use of 
the negotiated sale process was expected to reduce borrowing costs because the un- 
derwriter would be familiar with the details of the transaction, having been an ac- 
tive participant in the planning process. 

During the recent Senate hearing, the committee was informed of an unidentified 
project for which bonds had been issued, but construction had not occurred. This de- 
velopment is a rather unusual occurrence in the municipal market, which could 
have serious financial repercussions for an issuer. Presumably, the issuer would 
“call” the bonds at the first opportunity and pay off the bondholders before the 
bonds matured, because of the borrowing costs that are being incurred. There are 
several Federal tax and securities law provisions that need to be considered in this 
context. Current Federal teix law provisions permit an issuer to invest bond proceeds 
that are not spent for construction purposes, but the law also requires the issuer 
to rebate to the Federal Government any investment earnings above the bond yield. 
(These earnings are called arbitrage earnings.) As a result, there is no financial in- 
centive to issue bonds for a project that is not likely to go forward. Additionally, 
issuers incur significant borrowing costs that cannot be recovered by investment of 
the bond proceeds, so the issuer is actually “out of pocket” for the expenses. 

Another consideration is the fact that Federal securities laws provide that State 
and local governments have a duty to produce disclosure documents that do not con- 
tain misstatements or omissions of “material” facts. Failure to meet these require- 
ments could result in a Securities and Exchange Commission enforcement action or 
private litigation. Proceeding with a project that is not viable and using bond pro- 
ceeds in a manner inconsistent with the way in which the disclosure documents de- 
scribe their use could invite an SEC investigation. 

At the hearing, it was suggested that solid waste issuers are “awash with cash” 
because of the high fees that were charged. As we have explained above, the eco- 
nomics of the industry at the time many of these facilities were financed justified 
the rate levels that were established. Additionally, from a financing perspective, it 
is important to remember that some regional solid waste authorities that sold solid 
waste bonds were independent entities that did not have taxing authority, so they 
were completely dependent on the revenues earned by the system. As a result, it 
is necessary for them to establish reserves for debt service coverage or replacement 
of property and to have resources on hand to respond to such contingencies as tech- 
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nology failures, economic downturns, business closures and other events affecting 
the operations of the facility. 

DISCLOSURE TO BONDHOLDERS ABOUT FLOW CONTROL 

Since the 1970’s, the GFOA has prepared and updated disclosure guidelines for 
issuers of State and local government securities that set forth the items that should 
be included in the official statements of municipal bond issuers. Among the items 
that are highlighted for so-called enterprise facilities such as solid waste, are the 
sources of revenue to pay the debt service and any legal matters such as any pend- 
ing judicial, administrative or regulatory proceedings that may significantly affect 
the enterprise’s ability to perform its obligations to the holders of the securities 
being offered. 

During the Senate’s recent flow control hearing, the question of bondholder disclo- 
sure was raised. Attached to this statement are several examples of official state- 
ment disclosures concerning issuers’ ability to control the flow of solid waste and 
State law enabling legislation. It will be noted that these documents are for trans- 
actions before 1988. After this time period, the pace of solid waste financings that 
relied on flow control declined dramatically because the supply of disposal options 
had increased and such projects were not financially feasible. There is no discussion 
of any legal challenges to flow control because during this time period there had 
been no attacks on the practice on Commerce Clause grounds. There is some discus- 
sion of whether flow control laws were anticompetitive and violated antitrust laws. 
However, by the mid-1980’s, the courts had clarified that if there was State enabling 
legislation authorizing flow control, there would be no antitrust violation. Therefore, 
the bondholders who purchased flow control bonds did not receive any warning 
about the risk that their bonds might decline in value because of the possibility of 
the invalidation of flow control authority. This disclosure was not warranted at the 
time because flow control was a legally permitted financing tool of unquestioned sta- 
tus. 


CONCLUDING COMMENTS 

The U.S. Supreme Court’s Carbone decision changed the rules in the middle of 
the game for many communities that relied on flow control. The relief that govern- 
ments are now seeking to prevent greater financial instability is a reasonable re- 
quest that will prevent the imposition of further burdens on governmental units 
whose financial condition has been imperiled; taxpayers who are paying higher 
taxes, fees, and surcharges; and bondholders who have seen a diminution in the 
value of their securities. It would be unfair to deny this request. 

To suggest that a vote for a limited grandfather exception is a vote for a tax in- 
crease demonstrates a complete lack of understanding of our system of public fi- 
nance. Without flow control, many governments are having to impose new taxes, 
fees or surcharges on general taxpayers to avoid the untenable — a default or bank- 
ruptcy. In effect, assets are being diverted to waste haulers from local teixpayers. 
Ironically, because of the small number of large firms that control landfills, transfer 
stations and other facilities in many areas, customers may not benefit from lower 
fees. The ability of firms to control market prices means the market is not purely 
competitive and the demise of flow control will not guarantee more price competition 
and greater consumer protection. 

The Federal Government and State and local governments are partners in our 
Federal system. The Federal Government should be helping local governments to 
live up to the financial commitments that were made when flow control was the law 
of the land. Unlike other Federal actions that are needed to help governments, the 
passage of flow control legislation does not even cost a dime. Flow control does not 
affect every government, but that should not be the measure of its importance. Just 
because it is not front page news does not mean it is not of great significance. 

Mr. Chairman and members of the committee, GFOA reiterates its support for a 
grandfather provision and appreciates this opportunity to submit a written state- 
ment. The Association would be happy to provide additional information, as needed. 

ADDITIONAL SUPPORT FOR FLOW CONTROL LEGISLATION 

The Government Finance Officers Association is joined in its written statement 
by finance officers from throughout the United States. They represent jurisdictions 
that are experiencing financial hardships brought about by the lack of flow control 
authority or who believe it is incumbent upon the Congress of the United States to 
restore flow control for those governmental units that made long-term financial com- 
mitments based on that authority. They are: 



Donald L. Phillips, CHainnan 
Craven County Commissioners 
Craven County, North Carolina 


S 


late of Maryland 





Erroil G, Williams, Assessor 
Orleans Parish Board of Assessors 
New Orleans, Louisiana 


CJtarles L. Houck. Chief Financial Officer 
County' opWarren. New Jmey 





Commissioner, Pamlico County, North Carolina 



City of Champaign. Illinois Jefferson Count} . Alabama 



Thomas G. Marcoux, Finance Director 


Town of York, Maine 




Theodore F. O’Neill, Executive Director 


Chester County Solid Waste Authority 
Chester County, Pennsylvania 


Attachments 


9 
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NEW ISSUE 

In the opinion of Bond Counsel, interest on the Series 198S Bonds is exempt from federal income taxes under existing statutes 
and court decisions, except as set forth under ' ' Tax Exemption ' herein, and from taxes on interest irKome airectly imposed by 
PiMilic Act No. 33- 1 of the June. i983 Session of the General Assembly of the State of Connecticut 

$ 73 , 520,000 

Connecticut Development Authority 

Solid Waste and Electric Revenue Bonds 
(Ogden Martin Systems of Bristol, Inc. Project— 1985 Series) 

Dated: September 1, 1985 Due: July 1, as shown below 

Interest on the Senes 1 985 Bonds is payable semiannually on January 1 and July 1 of each year, commencing January 1 , 1 986, 
by check mailed to the registered owner thereof as of the record date (June 15 and December 15 of each year). Principal of the 
Series 1985 Bonds is payable, upon presentation and surrender, at the pnncipal corporate trust office of The Connecticut Bank 
and Trust Company. N.A.. Hartford. Connecticut as Trustee and Paying Agent The Series 1965 Bonds will be issued as fully 
registered bonds without coupons in denominations of $5,000 or any integral multiple thereof. 

The Series 1 985 Bonds are subject to optional and mandatory redemption prior to matuhty as deschbed herein. 

The Series 1 985 Bonds are being issued to finance the major portion of the costs of the acquisition, construction and installation 
of a mass burn solid waste disposal, eiectnc power generating and resource recovery facility (the "Facility") in the City of Bhstol. 
Connecticut through the lending of the proceeds thereof by the Authonty to Ogden Martin Systems of Bristol. Inc. (the 
"Company"), an indirect subsidiary of Ogden Corporation. The Facility will be constructed by the Company pursuant to the 
Project Agreement and operated pursuant to a Service Agreement both as further descnbed herein. The performance of the 
obligations of the Company under the Project Agreement and Service Agreement are guaranteed by Ogden Corporation under a 
Guaranty Agreement. 

Under the Service Agreement, the Service Fee ( a component of which is an amount equal to debt service on the Series 1 965 
Bonds) IS an obligation of the City of Bristol, the Town of Berlin, the Town of Burlington, the City of New Britain, the Town of 
Plainville, the Town of Plymouth, the Town of Southington and the Town of Washington (such eight municipalities being 
collectively referred to as the "Contracting Communities") to which each has pledged its full faith and credit Should any 
Contracting Community default in its obligation to pay the Service Fee. the other (Contracting Communities shall have a loint and 
several obligation to continue to pay the aggregate Service Fee. If the (Company does not perform its obligations under the 
Service Agreement, and Ogden Corporation fails to perform such obligations pursuant to its Guarantee, the Contracting 
Communities have certain rights to terminate the Service Agreement and upon termination would no longer be obligated to pay 
the Service Fee. 

The Senes 1985 Bonds are special obligations of the Authority, payable by the Authority solely out of the revenues or other 
receipts, funds or moneys of the Authonty pledged therefor or otherwise available to the Trustee for the payment thereof, 
including those derived under a Loan Agreement between the Authonty and the Company, and certain other revenues, rights and 
property consotutmo the Trust Estate. The Trust Estate includes the pledge and assignment by the (Company of the Service Fees 
received from the (Contracting Communities for the services provided under the Service Agreement descnbed herein. 

Neither the State of Cormectteut nor any municipality thereof la or ahaH be obligated to pay the principal of or the 
premium. If any. or Interest on the Series 198S Bonds and neither the faith and credit nor the taxing power of the State 
of Connecticut or any municipality thereof Is pledged to such payment The Authority has no taxing power. 


$19,100,000 Serial Bonds 


Year 

Amount 

Rate 

Price 

Year 

Amount 

Rate 

Price 

1989 . . . . 

........ $ 745,000 

7%% 

100% 

1996 

$1,320,000 

972% 

100% 

1990 .... 

800.000 

8 

100 

1997 

.445.000 

9.70 

100 

1991 

870.000 

874 

100 

1990 

.585.000 

9.80 

100 

1992 .... 

935.000 

ava 

100 

1999 

1,740,000 

9.90 

100 

1993 .... 

1,020.000 

8% 

100 

2000 

1,910.000 

10 

100 

1994 .... 

1,110,000 

9 

100 

2001 

2.100,000 

10 

100 

1995 .... 

1 .205.000 

974 

100 

2002 

2,315.000 

10 

100 


$8,425,000 10% Term Bonds Due July 1, 2005 @ 99.25% 
$45,995,000 10% Term Bonds Due July 1, 2014 @ 98.50% 

(Phis Accrued interest) 


The Series 1985 Bonds are offered when, as and if issued and received by the Underwriters, subject to prior sale, withdrawal or 
modification of the offer without notice, and subject to the approval of legality by Hawkins. Delafield & Wood. New York. New 
York, Bond Counsel, and subject to certain other conditions. (Certain legal matters will be passed upon for Ogden Corporation 
and for the Company by Schnader. Harhson, Segal & Lewis. Philadelphia. Pennsylvania, and by Raid and Riege. P.C.. Hartford. 
ConnecticuL It is expected that the Series 1985 Borxls in definitive form will be available for delivery in New York, New York, on 
or about September 18. 1985. 

Salomon Brothers Inc Kidder, Peabody & Co. 

Incorporated 

Shearson Lehman Brothers Inc, Allen & Company, Incorporated 

September 12. 1965 
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After making the payments required by the above clauses, the balance remaining in the Revenue Fund 
shall be retained in the Revenue Fund tor application to subsequent monthly payments therefrom. 


DESCRIPTION OF SOLID WASTE PRACTICES 


General 

Historically, the Contracting Communities have used landfills to dispose of solid waste. There has 
been a growing awareness in the Contracting Communities of the environmental and siting problems 
associated with landfill disposal methods. Landfilling has become an increasingly difficult solution as 
the primary disposal method in and for the Contracting Communities. As the Contracting Communities 
have become increasingly urbanized, land areas that were environmentally and economically suitable 
for sanitary landfills have rapidly diminished. It had become apparent that the Contracting Communities 
can no longer rely on conventional landfilling as their only method of solid waste disposal. The City, as 
the host community, took an active role in planning and implementing the Facility for the disposal of its 
and the surrounding communities' Acceptable Waste. In May 1 984. the City publicly advertised, in local, 
regional and national newspapers, a solicitation for qualifications from private firms for the ownership, 
design, construction, operation and maintenance of a solid waste resource recovery and electric power 
generating facility to serve the City and surrounding communities. After evaluating the proposals 
submitted to the City, the City entered into negotrations with the Company. 

Solid Waste Control 

On July 1, 1983. an Act Concerning Solid Waste Management (P.A. 83-120) became law In the 
State of Connecticut. This Act provides that each municipality shall make provisions for the safe and 
sanitary disposal of all solid wastes which are generated within its boundanes. and enables the 
legislative body of a municipality to designate the area where solid waste generated within the 
municipality shall be disposed. The Contracting Communities have covenanted in the Project 
Agreement and In the Service Agreement to designate the Facility, prior to the Effective Date, as their 
disposal area and to maintain that designation for the term of the Series 1 985 Bonds. 

In addition, pursuant to the Inter-Community Agreement, each Contracting Community has agreed 
to pass an ordinance on collection and disposal of solid waste to implement the above Act which 
ordinance is to provide that all persons engaged in the business of collecting, transporting or disposing 
of solid waste generated within the boundaries of such Contracting Community must register with such 
Contracting Community as a solid waste collector (subject to fines or penalties for failure to so 
register) and. commencing July 1, 1980. every solid waste collector and every other person disposing 
of solid waste generated within the Contracting Community shall dispose of all Acceptable Waste at the 
Facility. 


Existing Waste Collection and DIsposai In the Contracting Communities 

1. Town of Berlin 

The Town of Berlin's solid waste is either collected by pnvate haulers or hauled by the generator. 
There is no solid waste landfill within the Town. The Town contracts with one collector to collect the 
solid waste from all residences and Town owned buildings and haul it to the New Britain transfer 
station, and the Town Is billed by the City of New Britain on a per ton basis (currently $27/ton) and 
raises the funds to pay the collector and the City of New Britain through ad valorem taxes. All other 
private haulers are paid directly by their customers and there is no requirement that they use the New 
Britain transfer station. 


A-2 
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^ $237,180,000 

Fairfax County Economic Development Authority 
(Virginia) 

Adjustable Tender Resource Recovery Revenue Bonds. Series 1988 A 
(Ogden Martin Systems of Fairfax, [nc. Project) 

Dated: Dale of Delivery Due: February 1, 20U 

Th* ScriH A Bends are bciaf btiMil (a (0 flnance ■ portton the dcsi«B. KBuiiitioii. construction and lcsCin« of « 3.000 ton per dny wasie^O'enerty 
fodUty (the ‘'Facility") to be located in Fairfax County. Virfinia and l« be epenued by Ottden Martin Systems of Fairfax. Inc. (tbc “Company "I. 
liil provide ■rspittiiird interest on the .Series A Bonds for a JO-mnntb perM. (iii) lund the Sanaa A Debt Seraice Reserve Fund for tbc Series 
A Bonds, and ii«i pa* cenain ceats in cntacctwn with the hiuanra of the Scries A Bonds. The Scries A Bonds are bemf iasiicd by. and 
represent limited oMitaUons of. the Feirfaa Cotiaiy Economk DcTctopmeai Authority (the "EDA”). purawaM to a Trust Indenture 
(the "Trust indenlurc") between the EOA and Crustar Bank, Richmond. Virtinm. as Tnewa (the “Trustee"). 


Payment of (he principal and purcha&e price of and premium. »f any. and interest on the Senes A Bonds will be made solely from funds paid 
lo (he Trustee pursuant lo an Installment Sale and Seeunty A«ree(nent dated as of February I. I98« (the ••Installment Sale .Agreement ") between 
the EDA and the Fairfax County Waste Auitioniy (the 'Pubiic Owner 'i. and from certain moneys held by the Trustee and. except for 
premium, if any. on the Senes A Bonds, from funds drawn under an irrevocable direci-pay letter of credit (the •Letter of Credit 'i issued by 

The Mitsubishi Bank, Limited 

acting through its New York Branch (the •'Bank ). The Letter of Credit will permit the Trustee and Chemical Bank. New York. New York, us 
Tender and Paying Agent for the Senes A Bonds (the •Tender and Paying Agent ") to draw up to (al an amount equal to the aggregate principal 
amount of the Senes A Bunds ouisianding. plus ibi an amount equal to 28$ days' accrued iitierest on ihe Senes A Bonds calculated at (he rate of 
I sr; Qff jfinum. .At the option of the Pubiic Owner and tubjeci to certain conditions precedent, an irrevocable letter of credU or other credit faciiilv 
issued by an insliiuiion other ihan Ihe Bank may be substituted for the Letter of Credit fan ‘Aliemate Credit Facility' ). The Letter ol Credit 
provides ihal the Bank's obligations thereunder will expire on the carlicsi of til February 25. 1995 lihe '•Slated Expiration Date ). (li) the i5th day 
following receipt by the Trustee and the Tender and Paying Agent of a nonce of termination given by the Bank with respect to the Letter of Credit 
by reason uf the occurrence and continuance of an event of default under the Reimbursement Agreement las hereinafter defincdi. or iiiii the 
occurrence of certain other events trebling to payment in full of the Senes A Bonds and the subsiilulion of an Alternate Credit Facility i described 
If* the Letter of Credit. The Letter ot Credit does not provide for drawings thereunder to pay premium on the Series A Bonds. 

The Senes A Bunds are subject to mandatory and optional redemption pnor to maiunty. and under cenam circumstances will be subject lo 
purchase by the Public Owner, as described herein. 

The inioul Interest Rate Period for the Series A Bonds shaU be the Shon-Term Interest Rate Penod idesenbed herein) consisting of consec- 
utive and cuincidcnt Short-Terms ranging from 1 to 270 days, during which each Senes A Bond will bear interest al a fixed rale of interest la 
'Short-Term Interest Rate l all as more fully described herein The Senes A Bonds w»|| continue lo bear interest at the Short-Term Interest Rate 
unless, upon the circumstances and subject to the conditions set fonh herein, including the delivery of a favorable opinion of Bond Counsel, the 
Interest Rate Period for the Series A Bonds is changed to a Daily Interesi Rate Penod. Weekly Inieresi Rate Penod. Short-Term Interest Rate 
Penod Of Long-Term interest Rate Penod (a penod of more than 270 days). If the Interest Rate Penod for the Senes A Bonds is changrt. including 
the change from the miual Short-Term Interest Rale Period, the Series A Bonds will be tendered for mandhiory purchase subject to the ngnt of a 
registered owner oi ^nes A Bonds (the 'Owner or • Owners ) lo waive such purchase and retain such Senes A Bonds, as described herein. 

rTunng a Daily Interest Rate Penod nr a Weekly Interest Rate Period, upon the circumviances and conditions sei fonh herein, an Owner of a 
Scries A Bond «hull have the right to demand (hat <uch Series A Bond or auihonred pnncipal oonion thereof be purchased as deicnbed herein. 

The Senes A Bonds will be I'suable in futiv registered form m denominations of $ltH).i»00 or any integral multiple of $5.00U in excess ui 
$I01J.IXMI; provided that any Senes A Bonds vubject to a Long-Term (Merest ftaie Penod shall be ivsuable in denominaiions of $3,000 or any integral 
multiple (hereof. 

Inierest un the Scries A Bonds will he payable on each Interest Payment Date during euth Interest Rate Period as described herein. 

Principal of ahd premium, if any. and interest on the Senes A Bonds at maiuniv or redemption shall be payable at the corporate trust office 
of (he Tender and Paying Agent. Interest on me Senes A Bunds will be payable te.sceei for Scries A Bonds then subiect lO a Short-Term Inierest 
Rule «r upon maiunty uf reJampiion of the Series A Bondsi by cheek oc draft mailed to ihe Owners thereof or. upon reouesl. to Owners ot 
>1 .OiO.UiMi or more nt Senes A Bonds hearing a Daily Interest Rate or Weekly Interest Rate, bv wire iraniler The purchase price ul and interest on 
the Senes A Bonds then subjeci to a Shon-Term Interest Rate shall be payable m uninediaieiy available funds m the manner directed by the Owners 
thereof only upon presentation and surrender ol such Series A Bonds at the corporate irust oilice of the Tender and P-aying Agent. 

The Senes .A Bonds are being issued pursuant to the Trust Indenture, tinder which ihe EDA currently intends 10 issue at least one other series 
of bunds, at one ot more times, in an aggregate amount of up to SIA.POO.OOO to hnance ceriain costs of the Facility not eligibte tor linancine bv 
lux-exempt bxinds. This additional senes of bxmds witl t»i be xitTered separately from ihc Senes A Bonds, tin be entitled lo the benem ol a s^arate 
irrcsxKable leiter ol credtl (which will not be available as secumy for the Senes A Bondsi. and tiiii nui be entitled to ihc benem ol ihe Letter of Lredit 


h, r/ir iipitwu, Ki<Mk Roi i 1 Camphril. O C. flrmd Owrt.vW. ..ni/er r.«vr/«if /«'v mterr-vr n,t the Scries A Ronds is rvi/irdet/ iro 

vri»n /m iiiHt' /i»r ledcnil tin innr iii.\ purpuscs. hiii i.% u prrfrrrntv »rr»n /«»r pnrfn’ss-s ihr olirriitifo’r iniiiimiint uix impit.tcd on « nrporiiliom 
,ind indiiuliiiih. Bond C"iin\d \ opimiin n siififrct lo < ri/nprirtnrr b» thr EDA. rfir Fnhih 0'< m-r und ihc Company ^miIi the rri^tnrcmcnis 
ot ilw Inuriud Reyenitf Code ihat nnisi he uiiisfied suhsevHeH '•> ihe nsnnme of the St rivs A Bonds tor inipresi ihi-rcon lo he or 
, <i>i<i>i/>i- fi» he t ri liideil triun urrirt iitcome for federttl ineome la.f n»ftHt\e\. The imoine Ironi the iieries A Bonds n t vi-mpr Irani 
nil fitxaiion hv ilir Commonweitirh of V»r|»i»n»* ,te nnv nofilii td Mihdicision ihervof. 


Price: 100% 


The Series A Bonds are not s dcM of Fsirfax Counly. the EDA. Uw Public Owner, the CommoHwcaMh of Virginia or eny oe^ P?*'*^** 
subdivision thereof, within the meaning of any consututionat. charter ec stalafory debt ttmil or rcstrkthM. The full faith a^ credit of Fxn^x Cotmiy. 
the EOA. the Publie Owner. Ihe Conunonweallh of Virginia or aoy other political subdivision thereof is ool pledged to the payiMm of tlieae^ A 
Bonds. The obtigatioAs of the ihiblic Owner are limited oWigadou payable toWy owl of Solid Watte System Revenues, as desenbed her««. The benes 
A Bonds are limited obligations of the EDA poyoMe soMy from and secured mfeiy by a plodge of Reveaucs derived by the EDA u 
Sale Agreement and by other funds pledged under the Trust Indenture. The EDA has no uxing power. 


r Ihe Instailmeni 


The Series A Bonds arc olfered when, as and if ivvued and received by the Underwrner>. \ubjcct to ihe approval of lecality by Kulak Rock &. 
Campbell Washington. D C,. Bond Counsel. Certain legal mailers wdl be pa.s->ed upon lor Fairfax Couniy by David T. Suit. Fairfax County 
Attornev and Piper & Marbury. Baltimore. Maryland, special toonsel to Fairfax County, and for the Fairfax County Sxilid Waste Autonomy 
by OaviJ T Sliti. Fairfax Cx»univ Attornev and Piper & Marbury. Baiumore. Maryland, special counsel lo the rairUx County bxilKl 
Waste .3uihoniv. Certain legal matters will be passed upon fer ihe Fairt'ax County Economic Development Authority by its counsel. 
Lawson A Kipp. Fairt'ax. Virginia. Certain legal matters will be passed upon for the Company and Ogden Corporaiion by iheir 
counsel. Ballard. Spahr. Andrews A Ingcr^oil. Philadelphia. Pennsylvania, and Dicksiein. Shapirx) <5t Monn. Vienna. Virginia. 

The validity of the Leiter of Credit will be passed upon for The Mitsubishi Bunk. Limited. New Y ork Branch, by Mudge 
Rose Cuthne Alexander & Ferilon. New York New York, and as to mailers of Japanese taw by Braun Monya Hoashi 
A Kubota. Tokyo. Japan. Certain leg-al matters will be passed upon tor the Underwriters by their counsel. MmtZ. 

Levin. Cohn. Ferns. Glovskv and Pxipeo. P C.. Boston. Massachusetts. It is expected that the Senes A Bonds 
in definitive form will be ready lor delivery in New York. New York, on or about February 25. IWb. 


Smith Barney, Harris Upham & Co. Merrill Lynch Capital Markets 

Incorporated 


February 23. IWB 
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Th« Project A operational se<^ucnce is d«$cntied by the Company as foNovys: 

After being weighed, unprocessed Acceptable Waste will be delivered to a storage pit. Prom d 
storage pit. the Acceptable Waste wtii be lifted by overhead cranes and fed to the charging hoppe 
and chutes of each of four comt^stion units, Eutch combustion unit will have a design capacity of 11 
tons of Acceptable Waste per day and will operate tndependemiy of the others. Acceptable Waste w 
be moved by gravity from the charging hopper through the chute and be mewred omo the grates i 
each combustion unit by a hydraulically operated rant feeder. 

The Acceptable Waste then moves down an indined stoker grate, where reverser-reciprocatir 
graic bars provide continued mixing which assists in attaining thorough burnout of the Acceptab 
Waste. Forced draft combustion &it will be supplied to the underside of rhe graie bars in volumes th; 
will be conirolled to meet combustion conditions of each burning zone, 'niis close control of a 
volume and distribution wilt promote uniform combustion. Additional combustion air will be itHf< 
duced above the grate through nozzles located In the front and rear wails of the furnaces. The resuliir 
intense flame turbulence wiM reduce the escape of unbumed gases from the furnaces. 

As the hot gases move through the boiler section of each furnace* water in the boiler tubes will t 
heated, and steam will be generated. The steam will be directed to two turbine generators lo produc 
eiectnciiy, Exhaust steam from the turbine generators will be condensed in a water-cooled condenser 
The electricity produced will flow to electncal switchgear and then over an interconnection line int 
(he Virgima Power distribution system. After leaving the steam generators, the combustion gases wi 
pass through. dry>^u.e gas scrubbers and fabric filter baghouses for removal of hydrogen chlortdt 
sulphur dioxide, oiher acid gases and particulates pnor to discharge through the stack. 

Bottom ash and grate sifting will discharge into a waief-ftUed ash dlschai^er for quenching an 
then to an ash-removal system, which will move the cooled ashes through equipment designed i 
remove ferrous materials to a residue storage area for final disposal at a sanitary landfill. This ash 
removal system will be designed to handle any size material that can be processed in the furnace unit^ 
Ash from the air pollution control equipment will be collected separately and conveyed to the ash 
discharger system to be handled and disposed of with the bouom ash. 

The principal components of the Facility will be the waste storage area, the waste charging sys 
ttm, the proprietary siohcr grate system, the boilen. the dry-fiuc gas scrubbers, the fabric fiUe 
baghouses and the turbine generators. Auxiliary equipment will be provided 34 a level of redundance 
consistent wuh practices common within the power generating industry, 

The stoker grate system will be designed and furnished by Martin GmbH, Martin GmbK has mor^ 
than twenty i20| years of experience in the design, engmeenne. construcimn and operation of system 
for solid waste combustion and energy generation. Today there are more than HO plants with Martir 
GmbH combustion units in operation, mefuding the 3.006 Ton Per Day facility located in Pincila: 
County, Rorida; the 1.500 Tons Per Day facility located in Nonh Andover, Massachusetts; the 1.12* 
Tons Per Day facility located in TuEsa. OWahoina; the 1.200 Tons Per Day facility located ir 
Hillsborough County. Florida: and the 550 Tons Per Day facility located m Mahon Councy. Oregon. Ir 
addition, subsidiaries of Ogden Martin are carremly constructing facilities including: the 2,562 Tons 
Per Day factUiy located in Indianapolis. Indiana; the 975 Tons Per Day facility located in Alexandria. 
Vit^Tua: the 650 Tons Per Day facility located m Bnsfol. Connecticuu the 800 Tons Per Day facility 
located in Stanislaus County. Califotnia; the 750 Tons Per Day facility located in Babylon. New York; 
the 625 Tons Per Day facility located In Kent County. Michigan; and the U650 Tons Per Day facility 
located in Haverhill. Massachusetts. The Alexandria and Bristol facilities arc in the siart'up phase of 
coftitruction. The design of ihe Facility wjU be similar to the design of the large instalianons ai the 
Pinellas and Nonh Andover facilities, except ihaX the Facility will have higher bodcr steam pressures 
and temperatures which will allow for greater efficiency of thermal conversion. 

SOLID waste COLLECrrON AND FLOW CONTROL IN THE COUNTY 

So^id waste collection in the County is provided by municipal collection crews and private waste 
haulers. Municipal solid waste is disposed of at the 1-95 LandiEilL which Is adjacent lo the Facility Stse. 

A-4 
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The County estimates that in 1987 it collected ^proximaieiy 15% of the solid waste generated in 
the County. The County's Department of Public Works collects residential solid waste from approxi- 
mately 35.000 single family homes, duplexes, and townhouses from several areas within the County on 
a weekly basis. The County also provides collection of solid waste from schools and parks, as well as 
other municipal agencies. Homeowners may also deliver waste to a County transfer station or directly 
to the 1-95 Landfill. The County reported in 1987 that pnvaie haulers in the County collected the 
remaining 85% of the solid waste in the County. This consists of primarily commercial and industrial 
waste and wastes from the remaining residences. In addition to the municipal and private collection 
services provided within the County, many companies maintain permits allowing them to transport 
their own waste to the County's disposal facilities. 

The delivery to the Facility of the Guaranteed Annual Tonnage is fundamental to the operation of 
the Facility. If the County or the Public Owner docs not deliver, or cause to be delivered, the Guar- 
anteed Annual Tonnage, the County or the Public Owner has the obligation not only to pay the 
Company the Tipping Fees which would have been due. but also to make up the reduction in energy 
revenues, if any. payable to the Company under the Power Purchase Agreement. 

The County has direct control of the solid waste which it collects and also control of the waste 
disposed of at its transfer station. The Commonwealth of Virginia has enacted legislation regarding 
solid waste flow control that provides, “the governing bodies of counties that have adopted the urban 
county executive form of government may adopt ordinances requinng the delivery of all or any portion 
of the (solid waste| generated or disposed of within such counties to waste disposal facilities located 
therein or to waste disposal facilities located outside of such counties if the counties have contracted 
for capacity at or service from such facilities. Such counties may provide in such ordinance that it is 
unlawful for any person to dispose of his (solid waste) in or at any other place.” Section 15. 1-730. 1 of 
the Code of Virginia. 1950. as amended. 

In June 1987. the County amended Chapter 109. Section 109-2-18 of the Code of the County of 
Fairfax to make it unlawful for any person in the County to dispose of his solid waste in or at any other 
facility except facilities designated by the County. 

SUMMARY OF CONCLUSIONS OF R. W. BECK AND ASSOCIATES 

R. W Beck and Associates, Waltham, Massachusetts, has been retained as Independent Engineer 
to prepare a report with respect to the Facility tihe "Report”). The Report is included herein as 
Appendix A. 

Presented below are the principal conclusions of the Independent Engineer, as set forth in the 
Report, with respect to the Facility. 

In the preparation of the Report and the opinions presented therein, the Independent Engineer has 
made certain assumptions with respect to conditions which may exist or events which may occur m 
the future. While the Independent Engineer believes that these assumptions are reasonable for the 
purpose of the Report, they arc dependent upon future events, and actual conditions may differ from 
those assumed. In addition, the independent Engineer u.scd and relied upon certain information pro- 
vided to it by sources it believes to be reliable. The Independent Engineer believes the use of such 
information and assumptions is reasonable for the purposes of the Report. However, some assump- 
tions may vary significantly due to unanticipated events and circumstances. To the extent that actual 
future conditions differ from those assumed therein or provided to the Independent Engineer by others, 
the actual results will vary from those forecast. The Report summarizes the work of the Independent 
Engineer up to the date of the Report. Thus, changed conditions occurring or becoming known after 
such date could affect the material presented to the extent of such changes. For a list of the principal 
considerations and assumptions made by the Independent Engineer and the pnncipal information pro- 
vided by others, see the Report. 

The following are only the conclusions of the Independent Engineer, whose Report should be read 
in its entirety for a complete understanding of the subject matter contained therein. Based on the 
review and analyses and the assumptions set forth in the Report, the Independent Engineer is of ihri 
opinion that: 
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KEW ISSUE DATES*/Dailv Adjustable Tax»Exempt Securities 

In the opinion of Bond Counsel, interest on the Series 1985 Bonds is exempt from fedwa! income taxes under exisong law. 
except as set form under "Tax Exemption" herein. Bond Counsel is further of the opinion that interest on the Series 1985 Bonds 
is exempt from pwsona! income taxes imposed by the State of New York or any political subdivision thereof. 

$ 88 , 900,000 

TOWN OF BABYLON INDUSTRIAL DEVELOPMENT AGENCY 

(New York) 

Resource Recovery Revenue Bonds, Series 1985 
(Ogden Martin Systems of Babyion, inc. Project) 


Dated: Initially, the Date of Delivery 


Due: January 1,2019 


The Series 1985 Bonds ere spedel end limited obtteetlons of the Town of Babylon industrial Development Agency. The 
Series 1 965 Bonds and the interest thereon are payable solely out of the revenues and assets of the Agency pledged therefor or 
otherwise available to National Westminster Sank USA, New York, New Ywk. the Trustee. Paying Agent and Bond Registrar for 
the payment thereof, including certain of those derived under a Facility Lease Agreement between the Agency and Ogden Mar^n 
Systems of Babylon, Inc. The Bonds are additionally secured by payments made under an irrevocable direct-pay Letter of Credit 
issued initially by 


UNION BANK OF SWITZERLAND, NEW YORK BRANCH 


The Letter of Credit will be issued in an amount equal to (i) the aggregate original principal amount of the Senes 1965 Bonds, 
plus (ii) 210 days interest at an interest rate of 15% per annum, plus (iiil .25% of the aggregate original phncipal amount of the 
Senes 1965 Bonds (which is available to pay any discount up such amcxjnt. at which Bonds are remarketed) plus (iv) 3% of 
the aggregate principal amount of the Senes 1965 Bonds f which ts available to pay premium on Series 1985 Bonds c^led for 
optional redemption dunng a Fixed Rate penod) . The Letter of Credit will permit the Trustee to draw thereunder, in accordance 
with the terms thereof, to pay (i) pnncipal of. premium, if any. ar>d interest on the Series 1965 Bonds, (ii) the purchase price of 
the ^nes 1985 Bonds tendered to the Company or to the Trustee and not remarketed, and (iii) amounts m respect of purchase 
discount upon a remarketing of the Senes 1965 Bonds. The initai Letter of CrediL unless extended, will expire on December 31. 
1991, or at such earlier or later time, as descnbed herein. The Senes 1985 Bonds will be subject to mandatory redemption if the 
initial Letter of Credit is to expire unless the Company provides an alternate Letter of Credit or other credit facility, or unless, 
under certain circumstances, the owners of the Senes 1965 Borxis otherwise elect to retain their Senes 1985 Bonds. 


The Senes 1985 Bonds are subject to mandatory and opbonal redemption by the Agency pnor to matunty. and under certain 
circumstances will be purchased on the demand of the o wners, as descnbed herein. The Series 1965 Bonds are subject to 
mandatory redemptnn on the fifth Business Day of August 1986 in the event that certain conditions to the disbursement of the 
proceeds of the S^s 1985 Bonds have not been met by Juty 1. 1986. 


The Series 1965 Bonds shall be issued in the principal amounts and shall bear interest from their initial date of delivery to. but 
excluding, the respective initial interest rate pmxxl entfeng dates at the respective interest rates specified below: 



Amount 

MIW Period Ending Date 

Nate 

Series 1 985A 

$30,400,000 

March 18, 1986 

6.30% 

Series 1 985B 

29,500,000 

February 19, 1986 

6’/, 

Series 1 985C 

29,000,000 

March 18, 1986 

6.30 


Until the respective initial interest rate penod ending dates, die owners of the Series 1985 Bonds will have no right to put their 
Senes 1 985 Bonds, and the Agency will have no nght to redeem the Series 1 965 Bonds at its option. On and after the initial 
interest rate penod ending date indicated above, the Senes t965A. 1985B and 1985C Bonds will bear interest at a Daily Rate as 
descnbed herein, interest on the Senes 1985 Bonds bearing interest at a Daily Rate shall accrue to, but not including, the first 
caiendar day of each month and shall be payable on the fifth Business Day of the following month. The Senes 1985 Bonds may 
bear interest thereafter at the Daily Hate, the Venable Rale, the Commercial Paper Rate, the Adjustable Rate or the Fixed Rate 
as determined from time to time in accordance with the Indenture. If the method of determining the interest on the Series 1 985 
Bonds IS changed, the Series 1 985 Bonds will be called for redemption subject to the nght of an owner to waive redemption and 
retain the called Senes 1 985 Bonds. 


The Senes 1985 Bonds are being issued for the purpose of financing a portion of the costs of acquiring, constructing, equipping, 
installing, testing and start-up of a mass burn solid waste dsposal. resource recovery and electnc generation facility which will be 
located in and will serve the Town of Babylon. New York. 

The Series 1985 Bonds will be issuable in fully registered form m denominations of $100,000 or any integral multiple thweof. 
except that, if and when the Series 1 985 Bonds bear interest at an Adjustable Rate or a Fixed Rate, they shall be issuable in 
denominations of SS.OOO or any integral multiple thereof. 

Principal of and premium, if any. on the Series 1985 Bonds shall bo payable at the pnncipal corporate trust offee of the Trustee. 
Interest on the Series 1985 Borids will be payable by checks mailed to their registered owners, or. at certain times, at the option 
of any owner of not less than Si ,000.000 in aggregate principel amount of the Senes 1985 Bonds, by wire transfer. 

The Sertee 1985 Bonds do not constitute a debt or Indebtedness of the State of New York, the Town of 
York, or any other municipality of the State of New York, and sfiaH not constitute or give rise to a pecuniary iiawllty of 
the Town of Babylon, New York or a charge agabiet the Town’s general credit or taxing power. The Agency has no 
taxing power. 

The Series 1 985 Bonds are offered when, as and H issued by the Agency and accepted by the Underwnters, subject to pnor sale, 
withdrawal or modification of the offer without notice. «id subtect to the approval of legality by Nixon. Hargrave. Devans & Doyle. 
New York. New York. Bond Counsel. Certain legal matters will be passed upon for the Company and Ogden Corporation by Kaye. 
Scholer. Fierman. Hays & Handler. New York. New York; tor the Town of Babylon, New York by Nixon. Hargrave. u«vans a 
Doyle, Washington. D.C.; for the Town of Babylon InduMrtai Oovelopment Agency by Glazer & Franklin. Copiagua. New Yom: tor 
Union Bank of Switzerland by Howard. Dar^ & Levin. New York, New York and by Henrici. Reber & Wicki, Zurich, Switzertand: 
arid for the Underwriters by Hawkins. Oalafield & Wood. New York. New York. It is expected that delivery of the Senes 1 985 
Bonds in definitive form will be made in New York, New York on or about December 20. 1985. 

Salomon Brothers Inc Shearson Lehman Brothers Inc. 

The date of this Official Statement is December 1 7. 1 985 
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under the Public Utilities Regulatory Policies Act of 1978 and the regulations thereunder. Upon any 
such cortiiieabon, the Facility is exempt from the Public Utility Holding Company Act of 193S and from 
certain state laws and regulations governing electric utility rates and financial organization. Receipt of 
FERC certification of the Facility as a Qualifying Facility is a Disbursement Condition. 

State. Receipt of any required approvals of the New York State Public Service Commission is a 
Disbursement Condition. 


Environmental Matters and Permits 

State Environmental Duality Review Act. The construction of the Facility requires the preparation 
of an environmental impact statement pursuant to the New York State Environmental Quality Review 
Act ("SEQRA") . A final environmental impact statement was prepared by the Agency after due notice 
and a puttie hearing on October 15. 1985 and was accepted by the Town of Babylon as the lead 
agency pursuant to State regulations implementing SEQRA. The Agency and the Town have reviewed 
the final environmental impact statement and on October 30, 1985 concluded that: (1) the final 
environmental impact statement sets forth all potential environmental impacts of the Facility, (2) the 
Facility and accompanying programs incorporate mitigative measures to minimize potential adverse 
impacts, and (3) development of the Facility represents sound public policy consistent with the 
environmental, social and economic policies of the Town. 

Permits and Approvals. The construction and operation of the Facility requires the issuance of 
various State permits and approvals. These include a Prevention of Significant Deterioration of Air 
Quality Permit ("PSD") by the New York State Department of Environmental Conservation 
(“NYSDEC") pursuant to a delegation under the Federal Clean Air Act, and an Air Pollution Control 
Permit by the NYSDEC pursuant to the State Environmental Conservation Law. These permits impose 
specific monitonng requirements, emission limitations and operating conditions. The (Company has 
applied (or such permits from the NYSDEC, and the administrative hearing process has commenced. 
The issuance of such permits by the NYSDEC is a Disbursement Condition. 


WASTE FLOW CONTROL AND ANTITRUST CONSIDERATIONS 

The Flow Control Enabling Act declares it to bo the policy of the Slate to displace competition with 
regulation or monopoly public service with respect to the collection, transportation, delivery, storage, 
processing and disposal of solid waste in the Town of Babylon, and empowers the Town of Babylon 
specifically to adopt a local solid waste management law ( 1 ) to manage on a town-wide basis all solid 
waste generated within the Town of Babylon, (2) to exclusively control all solid waste and the energy 
and materials derived therefrom (including the collection, transportation and delivery of solid waste to a 
designated resource recovery facility in the Town of Babylon, and (3) to provide for the establishment 
and collection of charges for waste handling or disposal senrices. 

A flow control law has been proposed for enactment by the Town (the "Proposed Local Row 
Control Legislation”). The Proposed Local Flow Control Legislation would provide generally that (1 ) 
solid waste generated within the Town shall be disposed of only by refuse collectors licensed by the 
Town, (2) Acceptable Waste shall be disposed of only at the Facility or a Disposal Site provided (or in 
the Project Agreement or the Service Agreement. (3) nothing contained therein is intended to interfere 
with source separation or recycling programs and (4) the Town is obligated to include within its budget 
and appropriations, and to establish user and service charges, necessary to fulfill its obligations under 
the Project Agreement and the Sendee Agreement. A public hearing was scheduled by the Town on 
December 3, 1 985, with respect to the Proposed Local Flow Control Legislation, and the Town expects 
that the Proposed Flow Control Legislation will be enacted by the Town in December 1985 substantially 
to the effect proposed. 
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In the opinion of Nixon. Hargrave, Devans & Doyle, the Flow Control Enabling Act pertaining to the 
Town of Babylon constitutes a clearly articulated and affirmatively expressed policy to displace 
competition with regard to the site to which all of the Town of Babylon's solid waste shall be delivered 
for disposal, and that in view of such policy the Proposed Local Flow Control Legislation, which would 
designate the Facility as the site to which solid waste generated within the Town of Babylon shall be 
delivered for disposal, does not violate the antitrust laws of the United States or of the State of New 
York. 


LITIGATION 


The Town has commenced condemnation proceedings to acquire part of the proposed 10 acre 
Facility Site. An action has been brought by the owner and user of a 2 acre parcel within the proposed 
Facility Site seeking to restrain the Town from any further proceedings in connection with the 
acquisition of such parcel and the construction of the Facility based, among other things, on the Flow 
Control Enabling Legislation. Another defendant in the same condemnation action has raised a 
defense on similar grounds refemng to the litigation just mentioned and on the grounds mentioned In 
the immediately following paragraph. The Town and the opposing landowners are engaged in 
settlement discussions and the Town is pursuing the lifigation. and no assurance can be given as to the 
outcome of the litigation. In the event the opposing landowners are successful and the disputed parcels 
are unavailable to the Town. It may be necessary to locate other parcels adjoining the proposed Facility 
Site In order to construct the Facility as contemplated by the Project Agreement. No assurance can be 
given as to the availability of any such adjoining parcels to the Town. The availability of the Facility Site 
and the absence of litigation are certain of the Disbursement Conditions which must be met by the 
Town, the Company and the Bank in order for the Construction Date to occur. The Series 1985 Bonds 
are subject to mandatory redemption in the event the Construction Date does not occur by July 1 , 1 986. 
in which event the Letter of Credit will be drawn upon to effectuate such redemption. See 
“Introduction — Plans of Financing — Mandatory Redemption for Failure to Moot Disbursement 
Conditions 


In such action, petitioners have also sought similar relief in connection with the determination of 
the Town in accepting the final environmental impact statement with respect to the Facility. Based on 
the petition in such action. Bond Counsel is of the opinion that the petitioners’ claim challenging the 
acceptance of the final environmental impact statement is without merit. 


On December 4. 1985, the Town Board of the Town commenced a proceeding in State Court 
seeking a declaratory judgement invalidating a petibon which sought to subject the resolution 
authonzing the condemnation of a portion of the Facility Site to a permissive referendum. The hearing 
on the suit was held on December 10, 1985 and a decision has been rendered in favor of the Town. 
The action may be subject to appeal. Bond Counsel is of the opinion that the condemnation resolution 
is not subject to a permissive referendum. 


Other than as described above, there is no action, suiL proceeding, inquiry or investigation, at law 
or in equity, before or by any court, public board or body peeing against or affecting the Agency, the 
Town, the Company or Ogden Corporation wherein an unfavorabie decision, ruling or finding would 
materially and adversely affect the validity or enforceability of the Series 1985 Bonds or the 
agreements relating to the Facility to which any of the foregoing is a party. 


A-8 
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NEW ISSUE AMBAC INSURED. STANDARD & POOR’S: AAA/A-1 + 

In the opinion of Bond Counsel, interest on the Series 1984 Bonds is etempt from all present Federal income taxes under 
existing statutes and court decisions, except for interest on any .Series 1984 Bond during such period as such Series 1984 Band 
is held by a substantial user of the Facility or a related person as provided tn Section 103(b) of the Internal .Revenue Code of 
1954, as amended, and except as provided in "Tax Exemption" herein. In the opinion of Bond Counsel, interest on the Series 1984 
Bonds is exempt from personal income taxation by the State of Oregon under existing statutes. 

$ 57 , 325,000 

MARION COUNTY, OREGON 

Floating/Fixed Rate Solid Waste and Electric Revenue Bonds 
Series 1984 

(Ogden Martin Systems of Marion, Inc. Project) 

The Series 1984 Bonds are being issued to finance, through the lending of the proceeds thereof by Marion County. Oregon 
to Ogden Martin Systems of Marion. Inc., a subsidiary of Ogden Corporation, the major portion of the cost of a project con- 
sisting of the acquisition, construction and installation of a mats bum solid waste disposal, electric power generating and resoorce 
recovery facility in Marion County, Oregon. 

Pajrment of the principal and interest on the Series 1984 BocmIs at their stated maturity or sinking fund installment pay- 
ment dates (but not upon Special Bank Redamption or other redemption, tender for purchase, or acceleration) will be insured 
by a municipal bond insurance policy to be issued by AMBAC Indemnity Corporation simultaneously with the delivery of 
the Series 1984 Bonds. 

Pursuant to an Indenture of Trust between Marion County. Oregon fthe “County”) and First Interstate Bank of Oregon, 
N.A., Portland, Oregon, as trustee (the “Trustee") dated as of September 1, 1984 (the “Indenture”), the Series 1984 Bonds will be 
purchased, on demand of the owners thereof, on any Business Day occurring before the date on which the Series 1984 Bonds 
commence to bear interest at a fixed rate, upon delivery of seven days' irrevocable written notice to Chemical Bank. New York. 
New York, at depositary agent, aii as set forth xn this Official Statement. In the event of the insufficiency of other available 
funds for such purchase. Chemical Bank. New York. New York, as standby bond purchaser, has agreed to purchase such 
Series 1984 Bonds at par. plus accrued interest, to the extent provided in a certain Standby Bond Purchase Agreement dated 
as of September 1. 1984 among the County, (he Company and said Bank. 

^ties 1984 Bonds initially issued under the Indenture will be dated their date of authentication and delivery and will 
bear interest from that date until payment of the principal amount thereof shall have been made or provided for in accordance 
with the provisions of the Indenture, whether at maturity, upon redemption, acceleration or otherwise. For the period from and 
including the date of the first authentication and delivery of the Series 1984 Bonds to and including October 2. 1984. the Series 
1984 Bonds will hear interest at the rate of 6-90% per annum. Thereafter during the Variable Rate Period, the Series 1984 
Bonds will bear interest at the Variable Rate payable on the first Wednesday of each month or. if that day ta net a Butinass 
Day, on the Business Day immediately following such dav and on the Conversion Date as defined below. The first Interest 
Payment Date will be November 7, 1984. Notwithstanding the forr^oing. any Series 1984 Bonds held by the Bank pursuant to 
the Standby Bond Purchase Agreement shall beer interest ee the Bank Rata. A Fixed Rate can be established for the Sertee 
1984 Bonds at the option of the County upon the giving of not less than 15 Business Days notice to the Bondholders of the date 
for the establishment of such Fixed Rate (the “Conversion Date”), whereupon the Series 1984 Bonds will bear interest at such 
fixed rote, payable semiennuetly on each April 1 end October 1 thereafter until the principal of. and premium, if any, end 
interest on, the Series 1984 Bonds shell have been paid in full or provision shell have been made for the payment thereof in 
accordance with the Indenture. All Series 1984 Bonds (other than those held by said Bank) will be deemed tendered for purchase 
on the Conversion Date by the holders thereof. See “THE SERIES 1984 BONOS — Description''. 

During the period prior to the Conversion Date, the Series 1984 Bonds will be issuable in the form of fully registered bonds 
without coupons m denominations of S 100,000 and integral multiples of S5.000 in excess of such amount. On or after the 
Conversion Dace, Series 1984 Bonds will be issued as fully registered bonds without coupons in denominations of 85,000 and 
any integral multiple thereof. 

The Series 1984 Bonds do not constitute obligations or debts of the State of Oregon, Marion County. Oregon, or any 
municipality, county, political subdivision, governmental unit or agency of the State of Oregon, but are limited and special obliga- 
tions of Marion County, Oregon payable by Manon County. Oregon solely from the Revenues and assets pledged therefor. 

Neither the faith snd credit nor the taxing power of the State of Oregon, any political subdivision thereof, or of Murinn 
Counlv. Oregon, is ur sliall be pledged lo (he paymeni of tlie principal of. premium, if anv, or interest on (he Series 
1984 Bonds. 

PRINCIPAL AMOUNTS AND MATURITIES 


Principal Amount 

Maturity 

S 19,435.000 Serial Bonds @ 100% 
Principal Amount Maturity 

Principal Amount 

Maturity 

Sl.415.000 

1.510.000 

1.615.000 

October 1. 1990 
October 1. 1991 
October 1. 1992 

SI. 725.000 

1.845.000 

1.975.000 

October 1. 1993 
October 1. 1994 
October 1. 1995 

S2. 110,000 

2.255.000 

2.410.000 

2.575.000 

October 1. 1996 
October 1. 1997 
October 1. 1998 
October 1. 1999 


$15,815,000 Term Bonds. Due OcioBer 1, 2004 @ lOO^j^c 
$22,075,000 Term Bonds. Due Oclolier 1, 2009 (2) 100<7f 

The Series 1984 Bonds are offered when, as and if issued and received by the Underwriters, subject to prior sale, to withdrawal 
or modification of the offer without notice, and to the approval of legality by Preston, Thorgrimson, Ellis & Holman, Seattle, 
Washington, Bond Counsel. Seattle Northwest Securities Corporation acted as financial advisor to Marion County. Oregon. 
Certain legal matters will be passed upon for Marion County. Oregon by Marion County Legal Counsel. Certain legal matters 
will be pasted upon for Ogden Corporation and Ogden Martin Sy^ems of Marion, Inc. by their counsel, Schnader, Harrison, 
Segal k Lewis. Philadelphia, Pennsylvania, and Miller, Nash. Wiener. Hager 4c Carlsen, Portland, Oregon. Certain legal matters 
will be pasted upon for the Underwriters by their counsel. Hawkins, Delafield Sc Wood. New York, New York. It is expected 
that the Series 1984 Bonds in definitive form will be available for delivery to the Underwriters in New York, New York on or 
about September 20. 1984. 

Shearson Lehman/ American Express Inc. 

Allen & Company Incorporated 

Salomon Brothers Inc 


September 20, 1984 
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Bank and to be redeemed, together with interest accrued thereon to the date of redemption. The 
AMBAC Policy will not insure the Special Bank Redemption payments set forth in this paragraph. 

Mandatory Purchase Upon Expiration of Standby Bond Purchase Agreement. The Series 1984 
Bonds are subject to mandatory purchase in whole by the Bank pursuant to the Standby Bond 
Purchase Agreement at the expiration of the Standby Bond Purchase Agreement, at a purchase price 
equal to the principal amount thereof, together with accrued interest thereon to the date of purchase, 
in the event that (i) the Bank has given notice that it will not renew the Standby Bond Purchase 
Agreement, (ii) the County has not provided an Alternate Liquidity Credit Facility, and (iii) the 
Conversion Date shall not have occurred. The Trustee shall give written notice of such mandatory 
purchase by registered or certified mail, postage prepaid, not less than fifteen (15) Business Days 
prior to the date set for such mandatory purchase, to each Holder of the Series 1984 Bonds, which 
notice shall state that all Series 1984 Bonds (other than those Series 1984 Bonds purchased and 
held by the Bank pursuant to the Standby Bond Purchase Agreement) shall be deemed to have been 
tendered by the Holders thereof for purchase by the Bank on the date set for such mandatory 
purchase. If. thirty (30) days prior to the expiration of the Standby Bond Purchase .\greement, the 
County shall not have (i) provided an .\ltemate Liquidity Credit Facility, or (ii) caused the 
occurrence of the Conversion Date, the County shall direct the Trustee to give notice of the manda- 
tory purchase described in this paragraph. 

Notice of Redemption 

When the Trustee receives notice From the Countv of its election to redeem Series 1984 Bonds, 
the Trustee will mail notice of such redemption, by certified or registered mail, to the registered 
owners of all Outstanding Series 1984 Bonds at their addresses shown on the registration books of 
the County maintained by the Trustee. N'otice having been so given and sufficient moneys having 
been delivered to the Trustee, interest will cease to accrue on the Series 1984 Bonds to be redeemed 
on and after the redemption date. .\ny notice of redemption exercised upon the option of the County 
shall indicate that such redemption is conditioned upon the deposit of sufficient moneys to effect such 
redemption on the redemption date. 

SOURCES OF PAYMENT AND SECURITY FOR THE SERIES 1984 BONDS 

General 

The Series 1984 Bonds will be secured by, among other things, a pledge of Revenues. A major 
portion of the Revenues will be derived from (a) the Service Fee, required to be paid by the County 
to the Company for the disposal of solid waste delivered pursuant to the Service Agreement, and 
(b) the Electricity Revenues, to be paid by PCE to the Company pursuant to the Electricity 
.\greement for the sale bv the Company and the purchase by PCE of electricity generated by the 
Facility. 

The obligation of the Countv to pay the Service Fee and other obligations arising under the 
Service .Agreement are generally special and limited obligations of the County, payable only out of 
the amounts deposited by the County in the Resource Recovery Account established under the 
Service .“Agreement. 

The Solid Waste Ordinances permit the County to franchise collectors and establish rates for the 
collection of solid waste in the County other than solid waste generated within cities which regulate 
their own collections. Furthermore, pursuant to the Solid Waste Ordinances, the County regulates the 
transportation and disposal of all solid waste generated within the County or brought into the County 
for disposal. Pursuant to the Solid Waste Ordinances, the County will establish rates for collection 
and disposal in amounts sufficient to provide funds in satisfaction of the County’s obligation to 
make payments, including the Service Fee, under the Service Agreement. 

The security for the Series 1984 Bonds will include (a) the assignment and pledge by the County 
to the Trustee, pursuant to the Indenture, of substantially all of the right, title and interest of the 
County in and to the Revenues, the Loan Agreement, the Standby Bond Purchase .Agreement, the 
Service Agreement (except for Issuer Unassigned Rights) and the Trust Deed including the Company’s 
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Based on the amounts of solid waste disposed of from July 1983 through June 1984, minus the 
20,000 tons from outside the County and based on an estimated 1983/1984 County population of 
207,500, the per capita generation rate is 4,3 pounds of solid waste per day. Tlus per capita generation 
rate is lower than previous estimates for the County, Three factors which could contribute to the low 
per capita generation rate are ( 1 ) Oregon’s “Bottle Bill,” which adds a deposit on beverage containers, 
(2) backyard burning and composting of yard wastes (i.e., grass, tree limbs, twigs, etc.) and (3) the 
omission of demolition wastes. 

The Facility will be designed to process Acceptable Waste, a term which includes all materia! 
found in normallv collected residential solid waste and in most b pes of commercial and light industrial 
solid waste. The Facility will not be required to accept noncombustible construction material, demo- 
lition debris, bulky noncombuslible materials, hazardous wastes, or other materials which are likely 
to affect the operation of the Facility adversely. Such materials are now, in general, disposed of 
separately from Acceptable Waste because of special handling requirements and regulatory restric- 
timis. 

Solid Waste Control 

Pursuant to the Solid Waste Ordinances, the County may direct any solid waste generated, col- 
lected, or transported within the County to a disposal facility designate by the County. The Solid 
Waste Ordinance also allow the County to regulate, license, franchise, and designate disposal, 
transfer, and resource recovery sites or facilities. Tlie County may deny an application to establish, 
modify, or e.stend a disposal facility if the County has contracted to supply solid waste to a resource 
recovery facility and may require all haulers using a franchised resource recovery Facility to be 
franchised. The County also sets the disposal fee at all disposal or resource recovery facilities in the 
County (except in certain limited circumstances). 

The Solid Waste Ordinances also provide a means to regulate persons who collect or transport 
solid waste within the County. Under the Solid Waste Ordinances, a commercial hauler must be 
Franchised in order to collect solid waste in the County. The County is responsible for franchising 
all collection within the County (except within an incorporated area which has its own franchise 
program). In addition, the County is responsible for franchising transfer and disposal operations 
within the County and can also require a franchise from any commercial hauler who wishes to bring 
waste from outside the County or from within an incorporated area in the County, which has its own 
franchise program, for disposal at a facility within the County. 

Pursuant to the Solid Waste Ordinances, the County has designated the Facility, in the Service 
Agreement, as the resource recovery facility for the County's Acceptable Waste, to the extent of the 
Guaranteed Tonnage. 

In the event a franchisee fails to provide or threatens to fail to provide collection, disposal, or 
transportation services, the Solid Waste Ordinances authorize the County to provide such services, 
or to use the facilities or equipment of such franchisee to provide such services, or to terminate 
such franchisee's franchise. 

Certain geographic elements of the Facility may also provide an incentive to private haulers 
and others to use the Facility. The Facility is conveniently located in the County and has excellent 
access to Interstate Highway 5, a major transportation route. The central location of the Facility 
will reduce transF»ortation costs for some haulers. Moreover, vehicles using the Facility will travel 
on paved roadways and a paved, enclosed tipping floor rather than on the unimproved surface 
of a landfill, which can cause delays and damage to vehicles. 

THE FACILITY 

Description of the Facility 

The Facility will receive, store, and burn Acceptable Waste and produce electricity. The Company 
is required to operate the Facility in accordance xvith applicable permit and environmental standards. 
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NEW ISSUE ,\MBAC Insured, 

Standard & Poor's: AAA 

in the (rpinion of Bond Cotimel end Special Tax Counsel, interest on the Sena l$«S Bonds u exempt from ail present Federal iikobw taxes under 
existing statutes and court decisions, except far intereH an atm Seria iSSS Bond dwning such penod as such Series 1985 Bortd u held by a 
substantial user of the Facility or a related person, as provtded in Sert s on I03fht of the Internal Bet enue Code of 19S4. as amended. See 'Tar 
Exernptwn" hertin. 

$33,900,000 

Tulsa Public Facilities Authority 

(Tulsa, Oklahoma) 

Solid Waste, Steam and Electric Revenue Bonds 
Series 1985 

(Ogden Martin Systems of Tulsa, Inc. Project) 

Dated; Date of delivery Due: May I, 2007 

The Series 1985 Bonds are being issued to finance the major portMM* of the c«*t of a third combustion unit (the "Third Unit") and 
associated modifications to a mass burn solid waste disposal, steam assA eleetne power generation and resource recovery facility in the City of 
Tulsa (the "City"). The Third Unit will be designed, constructed, owned and opeesUea by the facility owner. Ogden Martin Systems of Tulsa. 
Inc . a subsidiary of Ogden Corporation. 

AMBAC Indemnity Corporation ("AMBAC") will deliver upon issuosice of the Series 1985 Bonds a binder pursuant to which .AMBAC 
will be irrevocably obiigatea to issue a policy of insurance jtuaranteemg the payment when due of principal of. sinking fund payments and 
interest on the Senes 19^ Bonds. The policy is to be deliver^ upon the earliest of a Nonpayment Date (as defined in the policy I or the date 
on which bond proceeds are disbursed from the 1985 Construction Account 

The Senes 1985 Bonds are issoed pursuant to a Bond indenture (the “Bond Indenture ! dated as of Mav I, 1984. anti u Second 
Supulememai Bund indenture ithe "Supplemental Indenture > dated as uf Deie^mbec I 1985. bs and between the Tulsa Public Facilities 
Autnority (the Authonty ) and The First National Bank and Trust Ca«n|aany of Tulsa. Tulsa. Oklahoma (the "Trustee") The Bond 
Indenture and the Supplenieiiial Indenture are herein referred to collecttvelv as the "Indenlure 

On May 1 . 1986. and on each Mav 1 and November 1 thereafter until Ihe Term Rate Conversion Date. a5 described herein, unless, it the 
option of the Authority, the Series 1985 Bonds are changed to adttfereni Interest Kale Mode, as described herein, the Senes 1985 Bonds shall 
be purchased at a purchase price equal lo the unpaid pnncipal amount thereof unless an owner of such Senes 1985 Bonds shall deliver to 
Citibank. N.A. (the Tender Aitent'j. at its pnncipal office for such purpose m New York. New York, a notice (t) not later than the April 14th 
preceding any May i interest payment date, and (n) not later than the October I4lh orecedingany November I interest payment date, which 
states, among other things, is} the aggregate principal amount and bond numbers of tne Serves 1985 Bonds owned by suen owner and (y) that 
such owner desires to retain ownership of all or a specified portion of such Senes 1965 Bonds for the ensuing interest payment period. All 
Series 1985 Bonds with respect to whicn the notice has not been delivered as described in this paragraph by 500 P.M.. New York City time, on 
(he ^propnate April KorOctcrfjer !4. as thecase may be shall be deemed tendered for purchase and be purchased at said purchase price on 
such imereti payment date. See "Purchase of Senes 1965 Bonds — Determiaatioo Date Purchase herein. The Series 1935 Bonds may bear 
■merest pursuam to one of five alternative mieresi rate modes; a Semi-annual Rate, an Annual Rate a Two-Year Rate, a Three-Year Rate, or a 
Term Rate, ail as described herein. See "The Senes 1985 Bonds — Change ti> interest Rate .Mode" iierem. 

In the event of an mtufficiencv of other funds lor purchase of the Series 1965 Bonds upon the>r tender as described above. 7'he Mitsubishi 
Trust and Banking Corporation, of New York. New York (the "Bank") an standhv bond purchaur has agreed to purchase such Senes I9S5 
Bonds at par. to the extent provided in a certain Standby Bond Purchase Ajpeement dated as of Decemlier 1 . 1985. between the Authorttv and 
taid Bank. 

The Series t965 Bonds wilt be dated their date of authentication and dehverv and will bear inierest from such date until payment of the 
principal amount thereof shall have been made or provided for in accordance with the proMSionsoi the Indenture, whether at mafuntv. upon 
purchase redemption or acceleration or otherwise interest on the Senes l%5 Bonds < except imerest payable at maluntvt is payable u ) on 
each .Mas I and November i. commencing on Mav 1. 1986. (ii) on the Term Rale Conversion Dale lencept as described herein) and tin) on 
the Determination of a Change in the Interest Rate Mode, by check or draft mailed to the person whose name appears on the registration 
books of the Authority maintained by the Trustee m its capacity as Bond Registrar (the Rccmtar > or. at the option ol an owner of an 
aggregate principal amount of Senes 1985 Bonds at least equal to II 000.000. by wire transfer Principal of the Series 1985 Bonds and interest 
due at matuntv are pavafc^e to the regiMered owner thereof upon presentation and surrender thereof to the Registrar at its pnncipal corporate 
trust office in Tulsa. Oklahoma In the case of an optional or a mandators- tender the purchase pnee of the tendered Series 1985 Bonds will be 
payable at the principal office for such purpose of the Tender Agent. The Senes 198.5 Bonds w ill l>e issuable as fully' registered Senes 1985 
Bonds without coupons in denominations ol S5(XI0 and any integral multiple (hereof 

From and including the dace of authentication and delivery of the Senes 1965 Bonds until but not including May 1. 1986. the Senes 1985 
Bonds will bear inierest at the rate of 6U% per annum. Thereafter, the Series 1985 Bonds will bear interest at the Adjustable Rale l see "The 
Senes 1965 Bonds — Interest on the Senes 1965 Bonds ' herein) until the date on which the Adjustable Hate is convened to a Term Rate. See 
'The Senes 1985 Bonds — Term Rate ” herein The Series 1985 Bonds are subjed to mandatory tender on a Change in the Interest Rate Mode 
and the Term Rate Conversion Date See "Purchase of Senes 19W Bonds — Porehase Upon Change in the IntereM Rate Mode" herein. The 
Series 1^5 Bonds are aiso subject to mandatory and optional re^mption prior to maturity. See "Redemption of Series 19^ Bonds' herein. 

Hie Senes 1965 Borais do not constitute obligations or debt of the State of Oldahmna. Tulsa County. Okbdioma. the Gtv Tulsa. 
Oklahoma, or any municipality, county, political subdiviskm. governmental unit or ageocyof the State of CMclahoma. or pe^nal obligations of 
the Trustees of the Authority or general obligations of the Authonty but are himt^ and special obligations of the Authority paywte solely 
from the revenues and assets pledged therefor. Neither the faith and credit nor the taaing power of the State of Oklahoma. Tulsa Countv. 
Oklahoma, the City of Tulsa. Olclahoma. or anv municipality, couiitv. political subdtvtskm or governmental unit or agenev of the State of 
Oklahoma, is or shall be pledged to the pavment of the pnncipal of or interest on the Senes f%S Bonds. THE AfTHORiTY HAS NO 
TAXING POWER, 

The Series 198.5 Bonds are offered when, as and if issued and rec e i ve d by the Underwriters, subject to prior sale, to withdrawal or 
modification of the offer without notice, and to the approval of legality by Jones. Cavens. Coteber. Doyle Ac Bogan. Inc.. Tulsa. Oklahoma. 
Bond Counsel. Certain tax matters will also be passra upon by mwiiins. Dehifeld Ac Wood. New York. New York, fecial Tax Counsel- 
Certain legal matters will be pa,ss6d upon for the Authority by rhieCity Attorney's office of the Citv of Tulsa. Oklahoma, for the Underwriters 
by their counsel. Hawkins. Uelafieid Ac Wood. New York. New YoA and for the Company by their counsels. Schnader. Harrison. Sega) & 
Lewis. Phtiadeiphia. Pennsylvania and Conner & Winters. Tutsa. OUidioma It is expected that the Series 1985 Bonds in definitive form will 
be available for delivery to the Underwriters in New York New Ymrk on or about December 24. 1965. 

Stlfel, Nicolaus & Company Shearson Lehman Brothers Inc. 

faMorperaled 


December 24. 1985 
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the tons of Acceptable Waste now being deposited in local landfills. Based on the data obtain^ from 
this on-going study during the months of July. August and September 1985 and from data obtained 
from the city of Albuquerque, New Mexico on the seasonal variations in tonnage generation in that 
city in 1983 and 1984, it is estimated that 317,000 tons of Acceptable Waste are currently generated 
annually within the City. 

Solid Waste Collection and Dispel 

TARE has the legal responsibility to provide collection, removal, transportation and disposal of ail 
collectable residential solid waste on behalf of the citizens of the City and has the right to regulate the 
removal, transportation and disposal of commercial solid waste within the City. The City currently 
operates, under contract with TAKE, its own municipal collection system which collects approximately 
twenty-five percent of the City's residential waste. This waste is disposed of by landfilling. Under the 
terms of the City Agreement, the City will perforin solid waste collection, removal, transportation and 
disposal as directed by TARE, and will provide other services to TARE in return for an annual fee to be 
paid by TARE to the City. The remaining seventy-five percent of collectable residential waste Is 
collected by TRI, pursuant to a contract with TARE which extends through July 1988 with options to 
renew every five years thereafter. TRI was established by its member solid waste haulers in the Tulsa 
area to facilitate contracting with TARE for solid waste collection and disposal. TRI members 
currently dispose of the waste in local landfills. However, the Solid Waste Ordinances and a provision 
in their contract with TARE requires TRI members to dispose of waste at a facility designated by 
TARE. Commercial and industrial waste in the City is collected by private haulers, which have private 
contractual arrangements with their respective commercial and industrial users. 

Residential and commercial waste generated in other incorporated and unincorporated portions 
of Tulsa County is collected primarily by private haulers. 

Solid Waste Availability and Control 

Pursuant to the terms of the Service Agreement, upon the Third Unit Effective Date, TARE is 
obligated to deliver or cause to be delivered 292,000 tons of Acceptable Waste to the Facility annually 
and pay a Service Fee equal to the debt service on the Bonds plus the Operation and Maintenance 
Expense plus certain pass through costs less certain credits for Energy Revenues and revenues from 
materials recovered, if any. 

The Solid Waste Ordinances provide for the establishment of the amount of the User Fee for the 
collection of residential waste in the City according to a formula which generally includes, among 
other things, the same elements of expenses and revenue credits as are included in the calculation of 
the Service Fee. The Solid Waste Ordinances provide for automatic adjustment of User Fees at least 
annually and as often as monthly, according to a formula designed to insure sufficient revenues to 
TARE. and. in Edition provide that the City may appropriate additional money or raise (but not 
decrease) the User Fees above the automatic adjustment as the City deems appropriate. 

TARE is currently autlK>rized by the Solid Waste Ordinances to direct the disposal of all 
collectable residential waste collected in the City to the Facility. TARE estimates that the City and 
TRI. as agents of TARE pursuant to agreements between TARE and the City and between TARE and 
TRI, collect approximately 150.900 tons per year of residential Acceptable Waste, which is avail^le for 
disposal at the Facility. This represents approximately 50% of the Guaranteed Tonnage and approxi- 
mately 46% of the estimated amount of all Acceptable Waste generated within the City. The remaining 
142.000 tons per year of Accept^le Waste required to meet TARE's obligation to. deliver the 
Guaranteed Tonnage are expected to be obtained from delivery of commercial waste generated within 
the City and delivery of residential and commercial waste generated in adjacent communities in Tulsa 
County and surrounding areas. 

It is TARE's intention to develop and implement a waste assurance program which incorporates 
legal and economic methods of flow control prior to commercial operation of the Facility. 
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Statement of Integrated Waste Services Association 

The Integrated Waste Services Association (“IWSA”) is pleased to submit testi- 
mony before the Senate Environment and Public Works Committee. IWSA is a na- 
tional trade association representing the waste-to-energy industry. Our Association 
encourages the use of waste-to-energy technology as a key component of community 
programs to handle solid waste. IWSA members include American Ref-Fuel Com- 
pany, Foster Wheeler Power Systems Company, Katy-Seghers, Montenay Power 
Corporation, Ogden Martin Systems, Inc., Westinghouse Electric Corporation, and 
Wheelabrator Environmental Systems Inc., as well as 50 other associate members 
including local governments and firms involved in sold waste management. To- 
gether, our members represent 66 of the 114 waste-to energy facilities nationwide. 
IWSA member facilities process approximately 83,000 tons of waste each day and 
generate enough energy to meet the electricity needs of more than one million 
households. 

IWSA supports the need for legislation that transitions local governments that re- 
lied on the ability to control waste within their boundaries as a basis for incurring 
legally binding financial obligations. We believe a narrowly crafted bill is required 
to establish a transition period spanning the time when local governments relied on 
flow control to the current market-based system. Such transitional legislation that 
provides for bonds to be paid off and for legally binding contracts to be performed 
would mitigate the hardships that will otherwise be experienced by communities. 
The legislation should cover only those bonds and contracts issued upon reliance of 
flow control and only for such time as necessary to pay off those original instru- 
ments and such environmental retrofits as are required by the Clean Air Act 
Amendments of 1990 and financed by a date certain. We believe that the com- 
promise legislation of January, 1996, supported by a wide array of stakeholders, ac- 
complishes these purposes and we commend it to you for your consideration. 

Flow control statutes and ordinances were developed at the turn of the century 
to assist local governments with their task of managing transport and disposal of 
household trash. The term “flow control” has been used to define the statutes and 
ordinances that local governments enacted allowing them to deliver to a designated 
facility all municipal solid waste generated within the jurisdiction. Flow control 
laws were used most often to manage the handling, transport, recycling, treatment 
and disposal of trash. In 1994, the U.S. Supreme Court handed down a decision in 
C&A Carbone v. Clarkstown that struck down the use of flow control authority as 
counter to the Commerce Clause and therefore unconstitutional. Unless and until 
the Congress acts, flow control is now unavailable to those local governments that 
relied on it in good faith. 

Until the Supreme Court decision, local governments used flow control to ensure 
that sufficient trash was available over a period of years as needed for the issuance 
of long-term bonds used to finance solid waste management programs such as recy- 
cling, landfills, composting, household hazardous waste collection, and waste-to-en- 
ergy plants. Approximately $4 billion in debt currently is outstanding that was 
issued to finance waste-to-energy facilities based upon reliance of local government’s 
flow control authority. 

More than $2 billion worth of debt has been downgraded due to the lack of flow 
control authority. You will hear a lot about the fact that local governments have 
not defaulted on their bonds. This is true. The ability to borrow money to pay for 
essential services surely is too important to local officials to allow defaults. To avail 
themselves of the bond market, local governments have cut jobs, levied taxes, and 
slashed programs and still face a higher cost of borrowing money. In fact, the down- 
grading of solid waste bonds has impacted the borrowing power of all municipal 
debt. 

Government default has never been and should not now be the starting pistol that 
triggers congressional action. We ask that the Congress consider instead the issue 
of equity and a community’s good faith reliance on flow control by providing a basis 
for local governments to discharge their obligations. 

Flow control should not be an issue that pits local government against the mar- 
ketplace. Instead, it is an issue that requires an equitable solution for those who 
relied in good faith on flow control. Flow control is not a philosophical question. It 
is a question of equity. Fairness would dictate that when the rules are changed in 
mid-stream, there is offered some protection to those who are caught off shore. 

Thank you for your consideration of our views. 
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March 17, 1997 


Honorable John H. Chaffee, Chairman 
Senate Committee on Environment and Public Works 
410 Senate Dirksen Office Building 
Washington, D.C. 20510-6175 

Re: Flow Control Authority 

Dear Senator Chaffee: 

This statement is presented for inclusion in the record of testimony before the 
Senate Committee on Environment and Public Works during its hearing on flow control 
and interstate waste, scheduled for March 1 8, 1 997. 

The lack of ^tion by Congress to enact legislation authorizing the restoration of 
flow control authority to local governments which have made significant investments on 
behalf of taxpayers in environmentally sound recycling and solid waste infrastructure 
would have the effect of penalizing those taxpayers whose local governments have done 
the right thing by acting responsibly to comply with state and federal mandates. 

In the nearly three years since the decision of the U.S. Supreme Court in Carbone 
V. Clarkstown, experience has shown that the lack of resolution of this issue is having 
significant negative impacts on the fiscal integrity of local governments and their ability 
to continue funding recycling and other environmental programs. 

Many of these local governments have invested in waste-to-energy facilities 
which offer the secondary benefit of converting refuse to electricity, thereby conserving 
fossil fuels and reducing America's dependence on foreign oil. Decisions to construct 
these facilities were made based on the belief and understanding that government had not 
only the resoonsibilitY to ensure the environmentally sound man^ement of solid waste in 
order to protect public health and safety, but the inherent authority to direct that the waste 
which the facilities were constructed to process be delivered to those facilities for pro- 
cessing. 

The decision of the U.S. Supreme Court in Carbone v. Clarkstown has placed 
billions of dollars of taxpayer investment at risk. I am requesting that legislation be 
enacted without delay tlmt is similar to that passed by the Senate in 1996 (Senate bill on 
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interstate and waste flow control No. S534). Unfortunately, the House of Representatives 
did not enact similar legislation, and, as a result, local governments - and their taxpayers - 
which have invested in solid waste infrastructure to comply with federal and state man- 
dates, have been left unprotected. 

Our concern is heightened with the pendency of new federal mandates generated 
through the 1 990 amendments to the Clean Air Act, which will require local governments 
to undertake hundreds of millions of dollars in new (mandated) spending for additional 
emission controls. 

It would be unfair and punitive for the federal government to continue to impose 
these unfunded mandates on local taxpayers without restoring flow control authority to 
local governments which had such authority prior to the Supreme Court's decision. This 
authority is necessary in order for local governments to fund these mandated improve- 
ments. 


Thank you for the opportunity to address the Committee. 

Sincerely, 

. I , / 

PETER A. SCULLY 
President 


PASdd 
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[From Waste Age, January 1997] 

Flow Control Uncertainty Upsets Investment Ratings of Two County 
Waste Authorities 

[By Sarah Halsted] 

Due, in large part, to market uncertainty created by a decline in systems that 
guarantee waste flow, Moody’s Investor Service (New York City) has been watching 
and rating the progress of investments made by several county solid waste authori- 
ties. 

Two authorities in particular — New Jersey’s Mercer County Improvement Author- 
ity (MCIA) and Florida’s Dade County Solid Waste Sysem — have felt the impact of 
Moody’s observations and of a recent Federal district court decision, Atlantic Coast 
Demolition & Recycling, Inc. v. Board of Chosen Freeholders of Atlantic County, et 
al., which effectively dismantled the flow control system in New Jersey (see Waste 
Age, August 1996, p. 8). 

Ratings are extremely important to any business because crediting is one factor 
determining yield on a bond, says Charles Emrich, assistant vice president of 
Moody’s. Downgrading creates a higher interest rate, makes bonds riskier, and in- 
creases the cost of borrowing. 

Although it has not yet been downgraded, MCIA has been placed on “surveillance 
watch,” according to Chee Mee Hu, manager of a revenue specialties group for 
Moody’s. 

MCIA is on shaky ground, particularly after the Mercer County Board of 
Freeholders recently rejected amendments proposed by the authority necessary to 
complete the construction of its 10-year-old waste-to-energy project. The amend- 
ments were necessitated by the demise of flow control ordinances, and, in order for 
the amendments to be accepted, both the freeholders and the Department of Envi- 
ronmental Protection had to offer their approval. 

Initially, MCIA wanted to build the incinerator to meet State mandates and had 
relied on flow control to maintain and operate the project. 

Without a guaranteed waste stream, however, and because of the freeholders deci- 
sion, MCIA is now left with approximately $190 million in outstanding solid waste 
revenue bonds. Almost $40 million of the bonds are uninsured and are currently 
rated “Ba,” meaning the bonds are considered “speculative” by Moody’s. The remain- 
ing $150-million bonds are insured by FGIC and have an “Aaa” rating, Moody’s 
highest-quality investment grade. 

One of MCIA’s key proposed amendments was to have a private company, Ogden 
Martin, assume ownership of the project after its construction. It is for this reason, 
among others, that Anthony Carabelli, president of the Board of Freeholders, voted 
the amendments down. 

Estimating the cost of financing the project for 20 years to be half a billion dol- 
lars, Carabelli says the cost was far too great, particularly since Ogden Martin 
would own it in the end. “The conditions of the contract, when the project is built, 
say it would turn to Ogden Martin’s [ownership],” making the proposal unreason- 
able, Carabelli says. Ogden Martin would end up paying only 20 percent to the 
freeholders’ 80 percent, yet “it would be [Ogden’s] incinerator — why should we pay 
for someone else’s ownership?” 

Carabelli also says he took the financial difficulties five other New Jersey inciner- 
ators are facing into consideration when he made his decision. The other inciner- 
ators “are wanting for garbage and would be only too happy to have our garbage,” 
he says. 

Only 20 percent of the garbage to be collected in the proposed incinerator would 
have been collected from other areas — yet another reason Carabelli voted against 
the plan. 

Mercer County still has a 2-year contract with the Groves Landfill in Pennsyl- 
vania. 

According to Emrich, analysts are currently in discussion with MCIA to determine 
its future course. MCIA is facing very real and immediate problems, though, with 
a debt service payment due in the spring and no interest to pay it, says Mee Hu. 
“It’s a very tight situation, we’re basically seeing a very tight outlook, very nega- 
tive,” she says. 

On the other hand, Moody’s analysts are far more optimistic about the future of 
Dade County’s Solid Waste System. The county, which already has an incinerator 
up and running, has “gotten its act together,” says Emrich. 

Dade County, which faced diversion rates of 700,000 tons per year in 1994, and 
even greater diversion rates of 940,000 tons in fiscal 1995, incurred a loss in gross 
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disposal revenue of approximately $41.3 million in fiscal 1994, and a loss of approxi- 
mately $53 million in 1995, according to Emrich. 

The system, which consists of a resource recovery facility, landfills, and transfer 
stations, initially relied on a guaranteed waste flow. The termination of flow control 
ordinances abruptly put an end to the flow, leaving the Dade County system with 
uncompetitive tip fees. As a result, Moody’s downgraded it slightly from an “A” 
(upper medium grade) rating to a “Baal” (strong medium grade) rating in May of 
last year. 

In response to the downgrading, but mostly because of an increase in waste diver- 
sion, Dade County implemented a business strategy, a main part of which was the 
lowering of tip fees from $59 per ton to $45 per ton. This new competitive edge al- 
lows Dade County to attract local municipalities and haulers to sign long-term con- 
tracts, once again ensuring a guaranteed waste flow. 

The fees are fixed for 3 years and will be adjusted by the rate of inflation there- 
after, capped at 5 percent. According to Moody’s, contracts have increased the 
amount of committed waste to 90 percent for 1997, up from about 40 percent in 
1991. 

As another part of its strategy, Dade County is diversifying its revenue stream 
by receiving revenue from a portion of the utility service fee, and introducing a dis- 
posal fee on haulers in the unincorporated areas of the county. Expenses are fixed 
and advance at 2.6 percent per year, according to Moody’s. 

As a result of these strategic changes, Dade County’s credit quality is expected 
to improve, Emrich says. 


[From The Smithtown News, February 27, 1997] 

Waste Flow Drying Up! 

COMMERCIAL GARBAGE REVENUE OFF $125,000 
[By David Ambro] 

Despite optimistic projections included in the 1997 budget by Supervisor Patrick 
Vecchio, the flow of commercial solid waste to the Town of Smithtown has dropped 
dramatically. 

The Town controls the flow of residential solid waste through a municipal refuse 
district and contracts with garbage carters. There is, however, no commercial gar- 
bage district but in the past the Town implemented flow control legislation, which 
mandated that the garbage be delivered to the incinerator. The United States Su- 
preme Court, however, recently struck down garbage flow control legislation. The 
court ruling left Smithtown with no way to control municipal refuse. 

Despite the lack of flow control legislation. Supervisor Vecchio included the same 
level of commercial solid waste revenue in the 1997 budget as in 1996, about $2.7 
million. He based the projection on a meeting he had with garbage carters, who re- 
portedly agreed to deliver Smithtown’s solid waste to the incinerator. 

So far, however, the flow of commercial garbage to Smithtown is well below antici- 
pated revenue. During the Town Board work session Tuesday, February 25, Council- 
man Michael Hollander asked Town Comptroller Anthony Minerva for an update of 
the commercial waste flow situation. 

“It was a disastrous month,” said Mr. Minerva about January. He told Mr. Hol- 
lander that the Town brought in about $125,000 below the projected amount on the 
commercial waste revenue line. 

After the work session, Mr. Minerva told The News that he feels the loss of reve- 
nue was a direct result of the flow control legislation being struck down. He said 
that within the next few months, the Town Board will likely begin to consider im- 
plementation of a municipal commercial garbage district. 

During an interview after the meeting, Supervisor Patrick Vecchio said that he 
plans to discuss the situation with the Town Board next week, and that he is still 
researching certain aspects of the situation. The Supervisor said that he will ask 
the town Board to explore certain creative alternatives to restore the revenue from 
the commercial garbage. 



401 


[From The Smithtown News, March 6, 1997] 

Businesses Face Town Trash Fee 

$1.9 MILLION BUDGET GAP PROJECTED FROM COMMERCIAL WASTE SHORTAGE 

[By David Ambro] 

In an effort to head off a projected multi-million dollar loss of revenue from com- 
mercial garbage disposal, the Smithtown Town Board may begin to charge busi- 
nesses a solid waste disposal fee modeled on a system in Tulsa, Oklahoma. 

Under the provisions of the plan, each commercial property in the Town will be 
individually evaluated to determine its annual volume of solid waste and the fee 
charged to the business will be based on that volume. The fee will cover the disposal 
of the commercial garbage at the bi-town incinerator and the business owners will 
then have to renegotiate with the individual garbage carter to pay only for the col- 
lection costs but not for the disposal costs. 

Smithtown Supervisor Patrick Vecchio, who is pushing the Tulsa plan, said that 
it is more equitable than other alternatives, such as a commercial refuse district or 
simply passing along the revenue shortfall to the taxpayers. 

“1 believe that it is a forthright, uninvolved method to pay the fair cost of commer- 
cial garbage generation, which is currently being diverted away from the [inciner- 
ator] plant and costing taxpayers — commercial and residential — taxes they ought 
not pay,” Supervisor Vecchio said. “This plan should result in a fairer shake for the 
taxpayers.” 

The supervisor said that a Town Board majority supports implementation of the 
Tulsa system in Smithtown. Before the plan can be implemented, a public hearing 
will have to be held but one has not yet been scheduled. 

According to Supervisor Vecchio, tbe Town is losing over $100,000 a month in rev- 
enue from commercial solid waste disposal. He said that the question now becomes 
how to make up that lost revenue without burdening the taxpayers. He said that 
the Tulsa plan bas been tested and proven to work in a city of over 500,000 people. 

In Babylon, the Town created a commercial garbage district to ensure flow control 
of garbage to its incinerator. Under that system, the Town teixes business owners 
and enters into contracts with carters for service, much like the Smithtown residen- 
tial district. 

Supervisor Vecchio said that a commercial refuse district similar to the one im- 
posed in Babylon takes much longer to implement (than would the Tulsa system) 
and creates numerous inequities among the commercial property owners. For exam- 
ple, he said that a shoe repair store with a very low volume of garbage, and a deli 
with a very high volume of garbage, both operating from similar sized stores, are 
charged the same amount. Under the Tulsa plan, according to the Supervisor, the 
fee charged to a business will be more closely associated to the waste flow. 

At its meeting Tuesday, March 4, the Smithtown Town Board voted 4-1 to send 
three Town officials to Tulsa, Oklahoma, to review the system. Going on the trip 
will be Town Solid Waste Coordinator John Trent, Town Comptroller Anthony Mi- 
nerva and Town Systems Analyst Nicholas DiMattei. Councilman Michael 
Fitzpatrick was also approved for the trip but will only go if Mr. DiMattei, whose 
wife is about to give birth, is unable to attend. 

Councilwoman Jane Conway cast the lone vote in opposition to the Tulsa trip. 
“It’s just a waste of money in my opinion. International business is conducted 
through teleconferences so I don’t see the need to travel to Tulsa to find out about 
their system,” Councilwoman Conway said during an interview after the meeting. 

Councilwoman Conway said that the Tulsa plan is contained in an ordinance, a 
copy of which was provided to Town officials this week. She said that rather than 
sending employees to Tulsa, the Town Board should make its decision based on a 
review of the legislation and that little else can be derived from a trip to the city. 

In addition to her concerns about the trip, Councilwoman Conway said that she 
has some concerns about the Tulsa plan itself. She said that many local businesses 
have contracts with their carting company that may be difficult to change. The com- 
mercial solid waste fee, she said, may then become an additional cost to many local 
businesses. 

According to information provided to the Town Board last week by Mr. Trent, it 
is projected that at the present rate the Town will receive about half the amount 
of commercial solid waste in 1997 as it did in 1996. If that trend holds, which Town 
officials fear it will, the Town will be left with a $1.8 million revenue shortfall by 
the end of the year. 
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Commercial garbage carters are presently charged $65 per ton to dump the solid 
waste at the bi-town incinerator. Smithtown uses the commercial solid waste as a 
revenue to offset expenses. The decline in commercial solid waste has been steady 
for the past 6 years but in the past 3 years there has been a radical drop in the 
amount of commercial waste coming to Smithtown. The drop off is believed to have 
resulted in a State Supreme Court ruling, which deregulates the industry and 
strikes down municipal flow control legislation. 

From 1992 to 1995, the commercial garbage delivered to the Town during the 
month of January ranged from 3,400 to 3,900 tons. In 1996 the volume dropped 
drastically to 2,600 tons and in 1997 only 1,126 tons of commercial garbage came 
to the Town. 

Mr. Trent projects that at the present rate by year’s end the Town will receive 
only 14,339 tons of commercial waste, down from 27,862 in 1996 and from 38,881 
in 1995, 47,777 in 1994, 51,015 in 1993 and 53,845 in 1992. 
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JEFFERSON SMURFIT CORPORATION 


S1S2 mmuim AVCMUE, ST. lows, mo esi« • TOUEPHONE 314/748-11W 


April 3, 1997 


Corporate Mailing Address 

P.O. BOX 66820 
ST LOUIS, MO 63168 


Honorable John H. Chafee 
Meinber of the Senate 

Re: CoiiBitents on Interstate Waste/Flow Control Legislation - 
Sen. Chafee (E & PW Consnittee) 

Dear Senator Chafee: 

Thank you for allowing Jefferson Smurf it Corporation (JSC) to 
provide comments for the record on the Interstate Waste/Flow 
Control subsequent to your hearing on March iSth, which I attended. 

JSC is one of the nation’s leading producers of paperboard 
packaging and is the largest U,S. producer of recycled newsprint. 
In addition, Smurfit Recycling, a division of JSC, is the U.S.’s 
largest collector and marketer of recovered paper (wastepaper) . 
Needless to say, "flow control" over recyclable paper could 
substantially impede our access to this valuable raw material and, 
hence, cause us great concern. 

Happily, your S.534 frcrni last session generally exei^ted 
recyclables from both the "grandfather" and the "prospective" 
provisions. We actively supported your bill and, in fact, provided 
language amendments in the early drafts. 

For 1996, the paper industry recovered for recycling 45% of 
the paper products consumed in the U.S. This kept 43 million tons 
of paper out of landfills and incinerators. The ccxaparable numbers 
for 1992, just 4 short years ago, were 38% recovery rate, and 34 
million tons recovered. What drove these substantial increases - 
a free market access to those materials, unencumbered by state and 
local flow control authority. 

The paper industry has set a voluntary goal of 50% recovery by 
the year 2000. If flow control is imposed in any form over 
recovered paper, the paper industry will not meet its 50% goal. 

Sincerely, 


® 


EPH/as 


Edwin P. Hurley ^ 
Manager-Legislative Affairs 
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Statement of Jefferson Smurfit Corporation 

Jefferson Smurfit Corporation (JSC) is a leading manufacturer of paper and pa- 
perboard products whose predominant raw material is recovered paper (waste- 
paper). Additionally, one of their divisions, Smurfit Recycling Company, is the larg- 
est collector and marketer of recovered paper in the Nation (if not the world as a 
private enterprise). Annually, JSC collects in excess of 4.5 million tons, 2 million 
of which is consumed internally while the balance is sold to other paper mills as 
a raw material or exported. Examples of JSC’s paper packaging are cereal boxes, 
toy boxes, corrugated cardboard containers, and industrial paper tubes. Also, JSC 
is the largest U.S. producer of recycled content newsprint. 

Jefferson Smurfit supported S. 534 from last session and, if new legislation is 
drafted, it should be the starting point. While it generally provided the exemption 
for recyclable materials, some of the language should be clarified. 

We support, in full, the written comments provided the committee by the Amer- 
ican Forest and Paper Association (AF&PA). 

JSC would support legislation that builds on, and refines the principles set forth 
in, S. 534 which would recognize: 

• any materials that have been separated from waste otherwise destined for dis- 
posal (either at the source of the waste or at processing facilities) or that have been 
managed separately from waste destined for disposal should not be subject to local 
government municipal solid waste flow control either for past or prospective pro- 
grams; 

• flow control over recovered materials would undermine significant and long 
term private commercial recovery activity in an area which has not historically 
fallen under government control or regulation; 

• presently, local governments can direct the flow of recyclable materials once the 
owner or generator of those recyclable materials freely and voluntarily transfers 
ownership of those materials to the local government by placement in a municipal 
collection program; 

• flow control or interstate waste authority should cover only municipal solid 
waste. Non-hazardous industrial wastes are not part of municipal solid waste and 
therefore should not be subject to local government flow control. 

JSC and other paper manufacturers can increase their recycled paper capacity 
only in an environment that ensures unfettered access to their recovered paper as 
a raw material. That access is driven by two broad principles. 

Recovered Paper — received from residential and commercial collection programs — 
is the source of 37 percent of the paper industry’s raw material. These materials 
are commodities, bought and sold on the open market like thousands of other com- 
modities. They are neither solid waste nor municipal solid waste and should not be 
regulated as such. If paper does not enter, or is diverted or removed from, the solid 
waste stream, it becomes a commodity raw material and should not be regulated 
as a solid waste or subject to local government flow control. 

Second, the ownership of recovered materials conveys the same rights of owner- 
ship of other personal property. The owner of a bale of cardboard boxes or bundle 
of newspapers must have the same rights as the owner of a bushel of wheat when 
deciding on the destination of the material. In other words, the owner of a recovered 
material has the right to sell, donate, transport, or contribute that material to 
whomever, or in whatever way he or she chooses. And, to the extent that govern- 
ment should not limit the rights of ownership, it should not restrict commerce in 
such materials by restricting rights to purchase or transport recovered materials. 
In no case should local government mandate that recovered materials be transferred 
to the government or its recycling agent. This is not to imply that JSC opposes vol- 
untary curbside recycling programs which we support and rely on as a source of raw 
material. We believe that once the owner/generator voluntarily transfers ownership 
by placing the materials for public collection either directly or under contract 
through an agent, the government can assume ownership of recyclables. At that 
point local government has the authority to control the flow of its recovered mate- 
rials in whatever manner it chooses, and thus negates the need for Federal flow con- 
trol authority over recovered materials. 


Statement of the Local Government Coalition for Environmentally Sound 
Municipal Solid Waste Management 

Dear Mr. Chairman: This statement is submitted by the Local Government Coali- 
tion for Environmentally Sound Municipal Solid Waste Management (Coalition) for 
inclusion in the record of the Environment and Public Works Committee’s March 
18, 1997 hearings that addressed, among other things, municipal solid waste (MSW) 



405 


flow control legislation (this statement is also being supplied in computer disk for- 
mat). As a preliminary matter, we should note that the Coalition is an ad hoc con- 
sortium of cities, counties, solid waste management authorities and related associa- 
tions concerned with MSW flow control legislation and other critical MSW manage- 
ment issues. The Coalition’s members are dedicated to integrated municipal solid 
waste management that provides full protection for public health and the environ- 
ment, and reliable, long-term municipal waste management solutions at reasonable 
and stable costs for their respective communities. 

This statement addresses two separate matters that are before the committee in 
connection with flow control legislation. The first is the pressing need for — and very 

strong equitable arguments justifying Federal legislation to “grandfather” uses 

of flow control authority in effect prior to the Supreme Court’s decision in the 
Carbone case (C&A Carbone, Inc. v. Town of Clarkstown, New York, 114 S.Ct. 1677 
1994)). Such legislation is needed to relieve the adverse financial impacts already 
sustained by a number of communities and to avoid further consequences for those 
communities and others. Second, we respond to criticisms offered at the committee’s 
March 18 hearing regarding decisions made long ago by a number of communities 
to rely on flow control authority in addressing their diverse MSW2 management 
needs. 

I. THE NEED FOR FEDERAL LEGISLATION TO GRANDFATHER EXISTING USES OF FLOW 

CONTROL AUTHORITY 

Various witnesses testified at the March 18 hearing regarding the need for Fed- 
eral legislation that would grandfather uses of flow control in effect at the time of 
the Carbone decision (e.g., witnesses Johnson, Leff and Cahill). Indeed, even the 
witnesses who opposed flow control as a general matter recognized (with one excep- 
tion) that grandfathering legislation is appropriate because of the changes brought 
about as a consequence of Carbone. In fact, the need for legislation to grandfather 
such past uses of flow control is indistinguishable from the “stranded investment” 
issue that has been widely recognized as requiring legislative relief in connection 
with restructuring of the electric utility industry. As explained by the witnesses who 
testified in support of flow control, the consequences that communities throughout 
the country are now facing due to the absence of Federal legislation include precipi- 
tous declines in waste deliveries and resulting bond downgrades, increased taxes to 
offset declines in tipping fee revenue, termination of recycling and other environ- 
mentally essential programs, employee layoffs and terminations and ever-increasing 
upward pressure on tipping fees as the unavoidable fixed cost burden of waste man- 
agement infrastructure (e.g., recycling, composting, waste-to-energy, etc.) is shared 
by fewer users (further elaboration regarding these adverse consequences is pro- 
vided in the testimony of witnesses Johnson, Leff and Cahill and need not be 
belabored here).^ 

Despite these adverse impacts, it was nevertheless suggested in the March 18 
hearing record that Federal flow control legislation may not be necessary because 
the financial impact to date (that is, the extent of bond downgrades to date and the 
absence of bond defaults) has not been sufficiently severe to require legislative ac- 
tion. The number of bond downgrades (17 in total) is significant, however. Moreover, 
19 additional solid waste bond issues have been rated “unstable — credit watch” by 
Moody’s Investors Service due specifically to the absence of flow control legislation. 
Furthermore, the absence of flow control legislation is also affecting credit-supported 
solid waste bonds that are secured by general obligations guarantees or bond repay- 
ment insurance (in addition to previous reliance on flow control authority). On an 
overall basis, approximately one-half of all solid waste bond issues are in one of the 
three risk categories outlined above and would benefit from legislation that grand- 
fathers pre-Carbone uses of flow control authority. Indeed, Moody’s testimony to this 
committee notes that the probable benefit of the stabilized waste stream that would 
result from legislation to grandfather pre-Carbone uses of flow control will be to 
strengthen credit ratings.^ 


ifn addition, because flow control authority is a tool that facilitates a community’s ability to 
develop long-term MSW management solutions at stable prices, flow control assists in address- 
ing the concerns of waste importing States, as witnesses Seif and Cahill each testified. See 
Cahill testimony at 3 (“The Carbone decision resulted in the exportation of approximately an 
additional one million tons annually of municipal solid waste generated in New York State. . . . 
If flow control is re-instituted for those communities that initially had it, localities can once 
again manage solid waste within their own borders at more competitive tipping fees”). 

2 It should also be noted that focusing on the number of bond downgrades or the absence of 
bond defaults is to disregard the fact that local governments will do everything within their abil- 

Continued 
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Finally, and of particular significance, flow control is a stranded investment issue 
(local governments are seeking grandfather legislation only — we are not seeking au- 
thority for new uses of flow control). The need for such grandfather legislation is 
a matter of basic equity: the Carbone decision changed the rules “in the middle of 
the game” and grandfathering legislation that provides a reasonable transition is es- 
sential. It must be emphasized that the situation confronting local governments as 
a result of Carbone is indistinguishable from the circumstances electric utilities face 
as a result of industry restructuring. The bipartisan electric utility restructuring 
legislation that has already been introduced in Congress (as well as additional legis- 
lative proposals that are anticipated) provide (or are expected to provide) reasonable 
assurance that utilities will be able to recover stranded investment that is a con- 
sequence of industry restructuring. In addition, at least eight States have already 
adopted legislation that accomplishes the same result. No electric utility will be re- 
quired to sustain a bond down^ade, or worst yet a bond default, as a condition 
precedent to legislative protection that allows electric utilities to recover their 
stranded investment. Local government is equally deserving of protection on the 
same basis — that is, without being forced to sustain even more bond downgrades 
and bond defaults.^ 

II. VARIOUS witnesses’ CRITICISMS OF FLOW CONTROL ARE UNFOUNDED 

As explained above, local government is asking for legislation merely to grand- 
father past uses of flow control authority, and thereby allow a reasonable transition 
to respond to the consequences of the Carbone decision. Such legislation is amply 
justified as a matter of equity and independent of the different policy viewpoints — 
favorable and unfavorable — regarding the past use of flow control presented during 
the committee’s March 18 hearing. Nevertheless, the criticism of flow control offered 
by witnesses at the hearing is not supported by the facts, and we respond to that 
criticism below. 

A. Flow Control Is Not Anti-Competitive 

Several witnesses claimed that flow control is anti-competitive. E.g., witnesses 
Rooney, Broadway and Norquist. These claims are without basis. Contrary to the 
witnesses’ assertions, the tipping fees — user fees — charged for municipal solid waste 
management services in communities that rely on flow control are based on cost and 
are often the result of competitive bidding in the private marketplace for the nec- 
essary waste management services. Those fees recover the costs of various solid 
waste management services — recycling, household hazardous waste collection, 
composting, public education, resource recovery (waste-to-energy), etc. Moreover, 
flow control proponents agree that such tipping fee-derived revenues should not be 
used to cross-subsidize non-solid waste management services (the flow control legis- 
lation overwhelmingly approved by the Senate during the last Congress, S. 534, ex- 
pressly so provided with the full agreement of flow control proponents). 

Nor is flow control anti-private enterprise. To the contrary, communities that rely 
on flow control also rely to the maximum extent possible on private enterprise for 
their waste management infrastructure. The difference is that flow control allows 
the affected communities to achieve long-term cost stability for waste management 
services and significantly less exposure to the vagaries of the marketplace. See n.6, 
below. The members of the Coalition submitting this statement are a case in point. 
The clear majority of the recycling/waste management facilities with respect to 
which our members exercise flow control authority are privately owned and/or oper- 
ated. For example, the integrated waste management system that serves the city 
of Indianapolis consists of a waste-to-energy plant, an ash monofill, a composting 
facility, a materials recovery (recycling) facility, three transfer stations and a land- 
fill. All of these facilities are privately owned and operated with the exception of 
the ash monofill, which is publicly owned and privately operated. National trends 
are fully consistent. In fact, as the U.S. Environmental Protection Agency has re- 
cently emphasized, “it is noteworthy that the private sector has an ownership or 


ity to avoid a downgrade or the truly debilitating impact of a bond default. The preferred policy 
outcome here is surely not one in which due to the absence of flow control authority local gov- 
ernments are forced, as examples, to terminate recycling programs or lay off employees, or in- 
crease taxes in order to subsidize recycling (in the latter situation, the absence of flow control 
authority is a hidden tax). 

^Needless to say, local government investment in waste management infrastructure was 
taken in direct response to State (and Federal) mandates rather than as a type of entrepreneur- 
ial activity. There can be no justification for protecting investors against market risk in the con- 
text of electric utility restructuring, while declining to protect taxpayers and the public in the 
flow control context where the actions in question were taken in response to governmental man- 
dates and for protection of public health and the environment. 
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operational role for 84 percent of WTE [waste-to-energy] throughput, including most 
of the larger WTEs.” See U.S. Environmental Protection Agency, Report to Congress 
on Flow Control and Municipal Solid Waste, EPA 530-R-95-009 (March 1995, at 
III-58) (cited below as “Report to Congress on Flow Control”). State and regional 
statistics show the same pattern. For example, the Pennsylvania Waste Industries 
Association, which represents private companies engaged in the operation of land- 
fills, transportation of solid waste, recycling and related services, estimated in 1995 
that its members provide 75 percent of all of the municipal waste processing and 
disposal services within Pennsylvania. A key factor here has been complementary 
public-private relationships for which flow control is a principal component.'^ 

It also bears emphasis that the local governments that rely on flow control adhere 
to competitive bidding requirements that make cost a prime consideration in select- 
ing among alternative waste management facilities or vendors. The fact that some 
communities that rely on flow control authority may have higher tipping fees than 
certain non-flow control communities is the former’s own choice (as well as a cost 
that the flow control-reliant community alone will bear), and was made for reasons 
that the affected community and its elected officials considered fully justified (e.g. 
maximize recycling, minimize unproductive use of land resources and minimize po- 
tential Superfund liability). Specifically, their higher fees resulted because the com- 
munity had decided to invest in more costly and capital intensive waste manage- 
ment infrastructure, such as advanced materials recovery facilities (MRFs) or re- 
source recovery/waste-to-energy facilities.® Such facilities cost more — over the short- 
run — than other alternatives. 

B. Flow Control Does Not Cost More 

Nor does flow control “artificially” increase prices or impose a higher cost for a 
given category of service. In this connection, it should be noted that two of the wit- 
nesses who opposed flow control at the March 18 hearing (Messrs. Broadway and 
Norquist) referred to a study prepared for Browning-Ferris Industries (BFI) by Na- 
tional Economic Research Associates (NERA) to support the claim that tipping fees 
are higher for communities that rely on flow control in comparison to non-flow con- 
trol jurisdictions. The BFI-NERA document, however, is invalid and laden with dis- 
tortion that portrays flow control as more expensive. It bears emphasis that the 
State of New Hampshire, Department of Environmental Services, evaluated the 
BFI-NERA document and found, contrary to the document’s authors, that in two of 
the three case studies presented by BFI-NERA waste disposal at a flow-controlled 
facility is actually less expensive than at competing private facilities. The New 
Hampshire DES’ conclusions regarding the BFI-NERA document are particularly 
noteworthy: 

The NERA study is flawed in its assumptions, reported results, and conclu- 
sions. Misleading use and reporting of statistics undermines the validity and 
credibility of the results reported from NERA’s economic analysis. In both its 
modeling and case study analysis, NERA confounds tipping prices with the ac- 
tual cost of providing MSW disposal, a decision which has the inevitable effect 
of creating an apparent price advantage for privately operated facilities. Erro- 
neous assumptions about the cost of transporting MSW to alternative disposal 
facilities unfairly deflate the reported cost of using these facilities. Meanwhile, 
omitting the cost of integrated waste management service provided by public, 
flow-controlled facilities unfairly inflates the reported “tipping fees” charged by 
these facilities, and results in a false comparison of disposal costs at the public 
compared to the private facilities (which offer no such services). . . . 

The NERA study ignores or misinterprets these critical aspects of solid waste 
management. In doing so, it vacates any standing it might otherwise claim as 


‘^See, Report to Congress on Flow Control at III-58: Some of the largest WTE facilities rep- 
resent public-private partnerships. Without the involvement and support of the public sector, 
this market segment would be much smaller. 

®See Report to Congress on Flow Control at ES— 7 (“For the recycling segment, flow control 
has been an important factor for MRFs, particularly MRFs that require substantial capital in- 
vestments”). See also id. at III— 46 and 47 (emphasis supplied): 

“The use of flow controls to guarantee waste flows to WTE facilities is significant; approxi- 
mately 58 percent of WTE throughput (from 61 facilities) is guaranteed by flow control. One 
reason for this high percentage is the substantial debt service entailed by the large initial cap- 
ital investment required to construct WTE facilities [footnote omitted]. WTE facility operators 
and owners need to ensure adequate, long-term supplies of waste and operate at high capacity 
utilization rates (e.g., 85 percent) in order to generate sufficient tipping fee revenues to meet 
debt service payments. Data show a strong association between magnitude of capital costs and 
use of flow controls by WTEs.” 
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a meaningful contribution to the ongoing debate about flow control and broader 
waste management issues in this country. 

Attachment 1, p. 4 (emphasis in original).® 

Finally, it is true that flow control-based tipping fees often recover, in addition 
to MSW disposal costs, the costs of environmentally essential waste management 
services such as recycling and household hazardous waste collection that “generally 
do not lend themselves to generation of their own revenues”. Report to Congress on 
Flow Control at ES-11. It is particularly important to note in this connection, how- 
ever, that “[w]hen the tipping fee is broken down into its component parts, prices 
are usually comparable for facilities sited in similar locations and built about the 
same time.” Id. at 57 (citing Moody’s Public Finance, Perspective on Solid Waste, Au- 
gust 16, 1993, p. 3.)^ Moreover, the approach of combining the costs of other solid 
waste management programs in a composite fee charged for disposal of MSW is 
fully consistent with well established Federal policy. See U.S. EPA, Variable Rates 
In Solid Waste: Handbook For Solid Waste Officials, Volume I — Executive Summary 
2, EPA 910/9-90-012a (June 1990) (discourages use of general taxes to fund solid 
waste management because no incentive to reduce waste volume is provided and en- 
courages volume-based user fees). 


III. CONCLUSION 

The Coalition appreciates the opportunity to present the foregoing views to the 
Committee on Environment and Public Works. We respectfully urge the committee 
to proceed expeditiously with legislation that will grandfather uses of MSW flow 
control authority in effect prior to the Supreme Court’s Carbone decision. We pledge 
our full efforts to work with the committee to achieve that objective. 


6 As an example of the erroneous nature of the BFI-NERA document, no attempt is made to 
compare tipping fees on a consistent basis; instead, spot market tipping fees are apparently 
averaged together with tipping fees under long-term contracts without distinguishing the two. 
The difference between long-term and spot market tipping fees, however, is extremely important 
when analyzing the impact of flow control. In fact, a principal reason why local governments 
rely on flow control is to facilitate long-term agreements for the development and financing of 
waste management facilities, as well as to avoid the short-term fluctuations — which are at times 
considerable — in spot market prices. The error underlying the BFI-NERA document is perhaps 
most poignantly demonstrated by the claim (at 18) that in Medina, Ohio flow control “prevents 
waste generators from saving approximately $20 per ton.” To make that claim the BFI-NERA 
document compares the cost of a modern recycling facility with the cost of waste disposal at 
landfills in the region. Without belaboring the obvious, it costs more to recycle rather than land- 
fill waste, and that has nothing to do with flow control. 

■^In a typical non-flow jurisdiction, on the other hand, the only cost that tipping fees would 
recover is the cost of disposal, which is only a small part of the picture. 
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-TOE COST OF FLOW eONTROL": 

CRITICAL REVIEW OF THE NATIONAL ECONOMIC RESjEARCH ASSOCIATES ANALYSIS 
(MAY. 1995) COMMISSIONEO BY BROWNINC-FERRIS INDUSTRIES 


INTRODUCTION 

Browning-Farris Industries (BFl) recenlly commissionad Natiorwl Economics Research 
Assodetes (NERAJ to estimate the costs (if any) passed onto consumers as a result of flow 
corrirel. The result study, -The Coat of Flow Control,’ was raleased In May 1995. 

The study, which concludes that in general, flow control adds significantly to the cost of 
solid waste management In the LI.S., has bean givan ufide dreulatfon, and has been used to 
support a number of arguments against flow control (ejg._. Woods and Aquino, 'Late BraaKing 
News,’ WasM Aga, June 1995, page 12). Because of the interest of New Hampshire's 
Congressional dalegalion in this issue - and In particular New Hampshire Senator Bob Smith's 
sponsorship of flow control legialalion - the M.H. Oepertment of Environmental Seivicas (DES) 
undertooir a erWeal review of the assumptions, rriethadologies, results, and conclusions of the 
NERA study. DBS's analysis finds that the NERA study Is flawed In a number of areas. These 
news cast sarious doubt and in soma casss appear to reverse, the NERA conclusions about the 
economic impacts of flow control. 

In presenting these resulls. It Is not DBS's intention to edvoceia for or agsinst a specific 
position in the flow control debate. Instead, the Department hopes that Ha analysis of the NERA 
report will contribute to a full, fair, and aceurataly grounded debide about the merits of flow 
control, which is perhaps tfra most important solid waste issue wMeh will be considered by 
Congress and the nation In this or the coming year. 


CRmOUE 

Coats Compared In Fufalic ( Fl ow C o nt rella^) va. Privale FacHiUes 

The study accurately pointB out that flow eomtel la usad by local governments for two 
primary reasons: (1 ) to prataet financial invostmants in solid waste facilities, and (2) to generate 
revenue that flnances ntegrated waste managamant (IWM) programs (e.g., recycling, pubUc 
education, houseriold hazardous waste collaclien, composting, and ottiers). Having recognized 
that public rscsiiy Upping fees typically fund IWM programs while private la^llty fees do ruit the 
NERA study Ignoros both the cost and waste managament|lmplications of this fact in Its 
aconometric model and case studies. 

The public typically views IWM progrems funded through tipping fees as a Tree' addition 
to locaHy provided waste rnanagemem senHea. Aa a result; they tend to use thesa programs 
more heavily than H recycling, HHW colaetian, composting; and ether IWM programs were billed 
on s fee-for-sorvioe basis. This behavior leads te increasad diversion of materials to recycling 
and composflng programs, to a typically significant reduction in the volume of waste requiring 
ultimate disposal (which extends tadllty Ufa. and/or ritdueas the number of disposal facilities 
required to serve a given population), and to the diversien from disposal facilities of many of tha 
most toxic constltuenta in MSW. 

The private facilities cited in the NERA study, bn the other hand, do not offer any of thesa 
IWM services. Their ‘Upping lee' is exactly that - the cost to dump rubbish into a landfill or Into 
the pit of an incinerator. 


Critique of NERA's ‘Cost of Ffomt Cont/ot 


1 


November 27, 1 995 
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To fuU an aeeumta sompaiiten of flppfciB f««s « public. tlow<»mrDfl*o ditpocal 
facilities against those at private facilities, the NERA model and case studies should have 
identified and afiininated the costs of IWM programs at the How-controlled fadlHies, or added the 
cost of comparable IWM programs to the reported lipping fees at private faoHIlies. Falling to do 
so, NEBA’s econometric analysis and case aludias have Ignored wIM la probably mo single 
most irrmoftent variable that dMerentiates public. Itew-corirollad fadlHIes from privata disposal 
Silas. The study compares apples to watermelons, and me corr^rlson is InvaM. 

The Dltference Between Cost and Price 

A second flaw in the economic calculattonsi reported by NERA is that they fall to 
differentlata between tipping prtcas and the actual costs Incurred by private Hrms to construct 
and operate disposal faculties. The study notes mat 'disposal charges are ... falling as disposal 
facIHtiss compete for mom business’ fa fact largely aftrlbiilable to trie suceses of publicly-funded 
and operatad source reduction and recycling pregnma). However, such decreases In the price 
of MSW disposal do not retletd a change in the unpeitylng cestlo provide disposal services: on 
the contrary, the costs lo construct and operata a disposal tacUity In eompllance with RCRA and 
ottier regubdlons are almost certainly fncraaslng. The distinction can be cfflical, because while 
public facilities must set prices to cover all retev^ capital and operating coats (Including those 
of associated IWM programs), private lacjUlies typically set prices to mainlBin cash flow and 
marKet share - and are often willing and able to operata at a short-term loss In enter to insure 
longer term success. Thus, although the prtCsc charged by public and private facilities may 
differ, it Is unlUcely that underlying costs vary as muen - die private facility Upping fees quoted in 
toe NERA report may understate the actual casts of opetatlng these fecfldles piofltabiy. This 
sihiation may change, perhaps dramatically, whan tflsposal maiksts change and the ptivsto 
tsdtties see me opportunity to recoup addiitonal costs and mcreose proffis. 


Reporting of Statistical Output 

A third significant flaw In NERA's report Is MS treatment of the staUsUcal output of Its 
econometric model. In tables and figuras which compare Upping lees with and without flow 
control at different faculty types, NERA rsportt price dUfciences as it may were statistically 
certain, but gives no Intormatlon at all ab^ tha actual statistical reliability of these results. For 
example, the study reports a *stalistteally aignriicarUt mlaUanship between flow control and 
Upping fees, but provides no jnformation about whetiar other variables analyzed had a similar or 
greater Impact on lipping fees, nor upon Its use of me term 'slaiistieally signHiesnr in this ease. 
At a minimum, the study should have repeited R-sc|uamd values, confldence intervals, and 
probability values tor all of the independent variablee used in Its regiesaion analysis. Soing 
further - especially given the sweeping nature of Us conclusions leganflng me cost impacts of 
flow control - NERA should have provided the eomplats staUsUcal output of Us modal (similar to 
that provided in Its 'Regiesaion Output Exampis*) to allow readers to make an independent 
antoysis of me stalisUcal veUdlty and implications ^NERA’s reported resuHs. 


Calculation of Mllaagc Costa tor MSW Tnnsperutlen 

In Its ease study analysis. NERA's caleulaUon of dispesal costs at prtvste faculties include 
a calculation of the cost to transport MSW to eaeh-’tScility.cttBd. This calculation is Hawed In two 
respects: 

First, the repertad costs are besed on one-way transportation to me disposal facility. 
Because solid waste veNelea rarely backhaul a revpnus generating kauf. ttiese are Inaccurate - 
round-trip costs ate the true (and universally reported) measure of tha cost to transport MSW to 
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a disposal tadlHy. Al oanaponation costs to private disposal laeilltias rapoitsd in the NERA 
study should tharelora bo doublod. 

Second, NERA's cost data are based on mileage figures ($0.057/torwnlle) published in 
Aprfi, 1991. and are outdated. More reeantdaUsuggiM that the coat per ihHe of transporting 
solid waste by hi^iway in the Unitad States (In ZZHoni nailer lloads) ranges from approximately 
$1 .45 per mile to as rruich as $2.10 per mfla, with sn average of approximately $1 .77 per mile. 
This equates to a value of $0J)81 perton-mla, 42% greater than the figure used in the NERA 
study (Paul Ugon. Tatius Instltuta, Boston. MA, telaphone eommunieation, June 16, 1995). TNs 
cost tends to Increase with shorter hauls, and mcreasek proponionately with loads smaller than 
22 tons. 


THE CASE STUDIES 

To evaluate the impacts of these flawed assuiriptlens on the result) and conclusions of 
the NERA study, we recalculated Ihsir raportad costs )^g more oomplete tipping fee data and 
current transportation costs. Although all ftrsa of thelpubBc; flow-controled tadlltiss reported 
that their Tipping fees’ cover a wide range of IWM praigiams In additton to MSW disposal 
(Table 1), only one facility (The Onondaga CdUftty. nV{ Reseurca Recovery Authority, or 
OCRRA) was able to provide separate budget data failthese andllaiy programs. Our analysis 
therefore concentrates on this iadllty. 

The Onottdaga County (NY) Roeource Raeoyery Authorrly (OCRRA) (Table 2) 
operates a waste-io-enargy Inelnaralor and recyefing cantsrithat have been operational sinee 
November, 1994. OCRRA charges $99Aon tor waste btPttfiM to Hs ladfity. Based on cunem 
budget figures, eleven percent of this disposal fae, er!S10.89/ion. is dedicated to an integiated 
waste management program that indudes recycling, biRteiy collaction, household hazardous 
waste collection, and puMc educa t ion. In adiHfion. ih^ morohly proceeds from the sale of 
electricity are returned to haulers in the fonn el a rebate. TNe rebate has vaited from a 
minimum ot SS. SO per ton to os much as $1 5.50 par t^ In .leeenl tnonVts the rebate has been 
57.50 par ten. With these cotrecOoni, the Tipping fee* at OCRRA - ttiat is. the charge to 
dispose of rubbish that is directly comparable to ^ ll^ng lees NERA dies tor alternative 
disposal facHItias - is $80.61 per ton (wilh current rebate levels) 

The ‘competing’ dspoeal fadlMes died by NERA ate private fadlilies. The tipping fees 
at these fadllties cover dtsposal only, and do not indude the suite el IWM services oifared by 
OCRRA. In additian. at least one of these fadfities (the Chailas Point Resource Recovery 
facility) requires a plant upgrade to bring R Into eomphirtce wMh stats and federal environmental 
requirements, while the OCRRA fadfity Is in lufi cotn;il(Bnes with these laws and regulations (K. 
Matkussen, NY Dept of Envirorvnental ConservaiiOii peiterwl eemmunlcation). Using the 
appropriate round-trip mHoage lo these fadfiOes and lha mote up-to-date average hauling cost of 
$0,081 par lot\ mile, the average dispoaal costs at Iheiallemative faefillies Increases to 
$89.47/lon (compared to the $73.69 reported by NERA), with a range of S76.34/ton to 
S106.B7/ton. Orily one of the eeven attemaove feefiliies died by N^A in fad offers a total fee 
(for disposal plus hauling) that is leas than OCRRA’sioufrehl SiU.61. and OCRRA's tipping fee is 
in fact $8.86 less than the average of the seven alienjativs private tacHIlies. This savings 
stands in stark contraatto the supposed $19.81 evar^ Upping fee penalty reported In the 
NERA study. 

The remaining two tacMtles analyzed by NEW) (Metro Park East Landllli and Transfer 
Station. Des Moines, lA, and Medina County Materials Recovery Facility, OH) were unable to 
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previda complata aceounttng dam on ttia cost of thalMegntsd waste management sen/ices 
indudsd in ttisfr disposal fees. However, based on the range of IWM sen/iees tney offer 
(Table 1). one can assume mat Ihe portien of tfiair disposal fees devoted to IWM are similar to 
mat reported by OCRHA. and mat me Upping’ porflbn of their disposal lees should be reduced 
aceofdngly. Even wimout complete accounltng data from m#se facilitlaE, however, one can 
reach me tollovimg two eorreiusione: 

At me Des Moines public facility, NERA repote a savings to users of $4.26 per ton 
compared to competing private disposal facilltfes. Whan more accurate transportation cost 
estimates are included in me analysis, this savmgsiincteases to $15.19 per ton. even wimout 
accounling for me ponion of Des Moines costs attr^utable to IWM (Tabie 3). K thesa additional 
cost elements were subtracted from the Des Molnsis ‘Upplrig fee.* me savings to users of mis 
fadlity would be even greater. 

At me Medna County public facility, NERA reports a cost permiiy m users of $20.99 per 
ton compared to disposal costs at competing private feeiKUes. Mora accurate transportation cost 
data, combined wim a recent reduction In the MarShb County faellH/s disposal fee, cut mis cost 
differenbal by more than half, to $8.70 per ton. Grasm the extent of Integrated waste 
management sendees inckidad in the Medina Counfy MRF disposal fee (see Table 1), one can 
inter that mis cost differential would be eliminated oii reversed if IWM casts were excluded from 
the ’Upping fee' reported by NERA. 


CONCLUSION 

The NERA study is flawed in its assumptioi^, rapoited lesutts, and conclusions. 
Misleading use and reporting of statistics unda»nvnes the vaTidlty end credlbfHty of the lesutts 
reported from NERA's econometric anoiysls. In bote Its modeling and ease study analysis. 

NERA confounds lipping priems wUh the actual oosif pf providing MSW disposal, a decision which 
has ms inevitable effect of creating an apparent pii« advantage for privately operated facilities. 
Emonoous essumpdone about Ihe cost of ttanapordag MSW to altemaitve disposal fecilitias 
unfairly deflate the reported cost of using mesa fadWes. Mearmvhila, omitting the cost of 
integrated waste mariagatnent services provided by;md>Sc, floeroontroled fsetBUss unfairly 
inflates the repotted fees* eftarg^ by theseifaeiities, and results in a false comparison 

of disposal costs at the public eomparad to tha privaw fadfitlas (which offer no such services). 
Omission of any discussion of mose servicas in thp )4ERA report also ignores the valid seeietel 
goals that are supported by source leductwn. locy^g. HHW eoUectlen, end other aspecte of 
integrated waste managamant, and ms duly of public authoiitieB to respond to public (and 
frequently legislative) mandates to provide these services. 

The NERA study igneras or mteinterpiets th^ crtiicai aspects of striid waste 
manaetement. In dMig so. it vuatea any stending’li might othanwse dMti as a mcaiwigful 
contributian to the ongoing debate about flow cenlR)l and broader waste management issues In 
mis country. 
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TMl£ 1 

MTESflATED WASTE MANA^HSNT CCT1S COVERED BY "TIPPINQ T^ES” 
AT puaue, FLOW-CONTBOLLEO FACttjnES eSTEO IN THE NERA STUDY 


FACIUTY 

! ' ' 

C^TS iMOeUDKD m FEE" 

; ! 

Onondaga County (NY) Resource 
Recovery Authority' 

MSW Disposal; Ash Oisposal; Recyetag; 

HeusehoM Badteiy Cotlacdan: Household 

Haaardotis VVaste Collection: PubHc Education 
(Note: Precc^ from sola of electtidty arc also 
returned Id hauien as a i^ate - see text) 

Das Moines (lA) Metre Park East 
Landnn and Metre Paik Transfer 
Sta&on* 

MSW Dtq)osal; 'Recyellttg; Household Hazardous 
Waste Cetoctien: ConqioitMg; Pi^lc Education; 
SetaMde W Futire Construction of New Landfill 

Medina County (OH) Material 

Recovery Fadli^ 

Cofieetian ol RMydebies: Operatien of MRF; 
CoMcliotijTnmsportefion, wid DIsposstf of MSW at 
PrivMe inpinafatar; BMIefy CoVeetl^ Household 
Hazardous Wasts Cotecaon; Composting: Pubte 
Educaliotij Setttlde for Future Canstiuetton et New 
landH 


Notos; ' Sourcs: Andy Bngham, OCRRA, pMsenal communication. Juno 14. 199S 
^ Source: Landllll Manager, Dec Moines Metre Park East LandMI, peisonal 
cemmunieatien, June 12, 1995 

’ Source: Ken Medina County MRF, patapnal communication. June 20. 1 995 
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TABLE2 

COMPARATTVC DISPOSAL COSTS; ONONDAGA COUNTT. NY 
AND COMPETING PIWATE FACIUTES 





Oteposaf Fbe 

CaatpM’ 

Roundtrip 


NERA 


Name ol ObdomI FaciWy 

lisji 

Or»y 

TorYMh 

DIMenea 

Tefal Gear Tetat Cast 




(SA»r>) 

(S) 

(miesi 

<$/lon) 

3^4*S) 

<Vten> 




seewM t 

MS nows 

•eonedeS 

secnercA 


1 

2 

3 

4 

5 

fi 

7 

1 

Onondaga County Res. Recovery Pec. 

IN 

SS0.61 

0.061 

0 

660.61 

$83.50 

z 

Chartes Po^ RAR Padiity Irw. 

IN 

,$53.7S 

0.061 

370 

663.72 

664.26 

3 

Modem Landm 

LP 

iSA.26 

0.061 

300 

$62.56 

$66.78 

4 

Energy from Weste/Am. Ref-Puei. Niagre 

IN 

Si9.oc 

0.061 

300 

$64.30 

$68.52 

5 

WMi/High Acres Senitary LF 

LF 

sa6.oo 

0.061 

140 

676.34 

$a.9a 

6 

Am. Ref-fuei WTE ine. 

IN 

$fi».00 

0.061 

420 

6103.02 

660.93 

7 

Adirondack Resource Recovery Fadtlty 

IN 

iSas.oo 

0.061 

270 

$106.67 

$62.67 

a 

Average DIspoaaf coats at Alternata Faciittea 





$89.47 

$73.69 

5 

DIeeeeal Savinas from Plow Cenirel (Row •' Rme 11 



66.661 

($19.81) 


BaMd upon the NCRa gftjdy ■iHmj HIm Con 9I fkm C amrT. ttM M«y A 'IMA 

1. Tliifting fM « OvMTKtto* Ic aMiMy SM.OQ^ TN» tet lu aw wa»Blf)g i ir W W M . cawpa M nc. i ■—!> pmgnJK 
■TK] HHW ceiu«ftons. thcM progwn li%«C«i*t(Uibua 0 it H mm uMi Vm i Trtn p >— » 
tasaB.iiAoA. » aiddiOon. otinnMyi fiMi— Mi t iiMaicM Mar te tMtiWUw* 9t90f nmtm. TIM 
hasran0»dfr«namlrikrmiin«fSSJUM0fiioalil^«ftlS.IOMa Tht wmni nMN •lS7AP«wN>nMfVMllpplngiMi»M0.Sl 
tef total dii^eMt *—» gn» oiidtatglJdlofM — Mi — (parpriif«»«Brw«n«MnMMiAnMMpMii. OCRAa. an«/ 9 S) 

AH «th9r adW it t tr* eriw«M(y 0Mm4 and oINr rranina) hmomM nan^awtn ■avtea*. 

Z Por canvfliBMiwiwin BM Talha iDRtualnBMan. MulngeaMvitwuSlanpaMfrdMAniasZ.icnTitflBpandbig 


u»»rt local luar. incurine*. «nd opanMng COM. THdMclcMBMw M wd l Mwii i —to- twgIBba 

SI .775/22 tons, or SO.Oei/lonATili. Am 1«. IMA 

3 Hound t»» fHttoMa ftooM »> mAfcig «i Mm Bmd In tm MEPA e»»» ilwrtat, 

• Tho Finol column l« tHe wwl coolt dal WgWA cNsdac*. TWo a p m No d hr aonmMon purpo o M cMy. 
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COMPAIUTIVI OltfOML COS1% DC$IIOMES.Ii 
AND COMPCTINa MVAlt PACttim 


Sfil 


CoNptr RoundMp 


NENA 





(Man) 

w 

VMm) 

(SAon) 

($Aon) 







»*<«*) 





poanaw « 

•PMtoa a 

OPIWMS 

aaa nstaP 


1 

2 

2 : 

4 

s 

S 

7 

1 

iMtro Psrk east UanMi 

LF 

1^.00 

aoBi 

0 

626.00 

$25.M 

2 

Dslnmrs Co. Ssntary Lsndm 

LF 

2^.50 

0.0S1 

Z70 

S29.37 

$15.17 

3 

Nonh Mss Sanilsiy LsMUI 

LF 

iikJOD 

o.on 

60 

SI ABB 

$15.70 

4 

Csno Owde Co. LP N. lows 

LF 


0.flS1 

220 

Sa3.B2 

$22.25 

5 

Olsksan Ce SinHary LF 

LF 

S1BA0 

0.QB1 

SOD 

S42.30 

$26.52 

6 

Tri Csun^ OisposMl TS 

TS 

tipLOb 

aoti 

320 

S43,B2 

$27.09 

7 

AmBs>$tory Envtrwvnsntsl Carp. LF 

\S 

SSLTI 

OlOSI 

60 

S33.57 

$30.41 

S 

FsloAKDCo.SsralafyLF 

LF 

02.00 

o.on 

240 

S47.44 

$34.62 

9 

Winosbapo Co. Sanitary LF 


S20.00 

0.0S1 

260 

S51.06 

$37.39 

10 

Com Co. Sanltsiy LF 


Sfip.00 

0.0S1 

140 

S61.34 

$53.96 

11 

Av«raga DiafOMi coati atAIUllnli FadHiM 





$40.10 

$29.26 

Lj*. 

' SsvtoMS tram Flow CsfiMsI fnowll -Rosril 




»1S.19| 

$4.26 







IppimmI* 
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tabu 4 

n.ow conthol in mepina county, oh paovides intb^gaatep senvices at the 
B cnu COST OP it.?a/rON aNOaSeS COIIPOSmNa;I^YeUN6. ATB HHM5 






Com par 

AMffidMp 

Naw 

hieu 


gf P^wani l^ttw 

£lBf 

rcDitW»=w 

Imam 

OMartea 

Tgat,S?<«B 

TcteiCost 




imi 

m 

fmlaa) 

($Aen> 

fSAen) 







3^4X6) 





annaoK 1 

mmmtmZ 

nnnnat»3 


■nniMin* : 


1 

2 

3 

4 

s 

6 

7 

1 

Midinb County MRF 

TS 

fSASO 

0.011 

0 

$32.50 

$56.00 

z 

AnioocaiffiLP 

LF 

125.00 

0.061 

80 

$32.29 

SZ7.S6 

3 

Mahoning LP 


S2S.00 

0.061 

120 

$34.72 

$28 41 

4 

Chy of l^t ywfpoof LF 

LF 

S2S.01 

0.061 

140 

S37.m 

^.96 

s 

RCtdltorTS 

TS 

S2&.71 

0M1 

TO 

$34.36 

$30.70 

e 

mcaiten UmaMono Sanitvy LF 

LF 

$30.00 

D4M1 

100 

$36.10 

$32.64 

7 

BPIAoiain Oa. LP 

LF 

$34.47 

0.061 

40 

$37.71 

$^.61 

8 

UddhiwCharokoe Aun-OoMonttino LP 

LF 

$30.00 

0.061 

220 

$47.02 

S36.2S 

9 

AAoRS-Hocfcmg LP 

LF 

saaoD 

0.011 

240 

$48.44 

$36.62 

10 

LaidteidVVWiams Co. LF 

LF 

$31.00 

0.061 

260 

$53.68 

$38.96 

11 

VWBlCvargp— n RacTcttng/DlapQMl tF 

LF 


04)61 

160 

$30.13 

S40.U 

IT 

Ae^ion Rd Santowy {J 

IF 

•nnon 

04161 

30 

$43.93 

$44.36 

13 

NofMaem OH Waa«» TS 

TS 

$46.60 

0.061 

30 

$48C3 

$47 AS 

14 

OerwfiyLF 

LF 

$47B0 

04111 

140 

$38.94 

131.46 

15 

AvaraQo Diapoaai coeta at ARanwIa Fai,Biin 





$43.80 

$37.01 

PmT 

Extoa Coat aftaaraaBWaana Mot fflourl 





1 I20.99 
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Statement of the National Coalition for Flow Control 

This statement is submitted by the National Coalition for Flow Control ^ in sup- 
port of legislation reinstating flow control authority for certain State and local gov- 
ernments. Specifically, we urge that flow control authority should be authorized for 
those municipal governments that relied on the ability to control the disposal of 
waste within their jurisdiction when committing teixpayer dollars to fund waste-to- 
energy, landfill and related transfer and disposal facilities. This limited legislation 
is necessary to restore a measure of control to local authorities who must balance 
the demands of protecting human health and the environment while maintaining 
their ability to borrow money and repay their debts. The Coalition believes strongly 
that such governments should not suffer because the rules of the game were 
changed in midstream. 

Waste collection has traditionally been a responsibility of local governments. 
Twenty years ago, through the authority of Resource Conservation Recovery Act, 
Congress charged the States with the task of developing comprehensive solid waste 
management plans. Most States adopted waste disposal, recycling and minimization 
requirements. Local governments, responding to these mandates, sought long-term 
solutions to the impending waste management problem. Over thirty States adopted 
the use of flow control as a tool to help finance advanced, environmentally sound, 
solid waste management systems. Flow control statutes and local ordinances al- 
lowed communities to direct where waste created within their jurisdiction would be 
disposed. Prior to the Supreme Court’s 1994 Carbone decision, the courts had re- 
peatedly upheld local government authority to utilize flow control. 

Relying on the enforceability of local flow control laws, communities have issued 
over $20 billion in bonds since 1980 to finance the building of modern, efficient, 
waste management facilities. Building these facilities is the best long-range means 
to serve the waste management needs of thousands of communities while adhering 
to environmental standards. Often the revenues from flow controlled waste manage- 
ment facilities also support recycling and public education on the need for waste 
management. 

Underpinning the decision to enter the public finance markets and borrow signifi- 
cant amounts of money was the certainty that flow control authority guaranteed a 
dedicated stream of waste that made the construction of large centralized systems 
(which benefited from economics of scale) economical. Thus communities could adopt 
a “user fee” system by which tipping fees at a landfill or waste-to-energy plant are 
borne by the users of the facility. User fees, rather than taxes, are regarded as the 
most equitable way of pa3dng for a facility. The Environmental Protection Agency 
has encouraged this practice as a means fairly distributing the cost of reducing total 
waste and encouraging recycling. In further reliance on flow control power, many 
municipalities have signed long-term “put or pay” contracts that obligate them to 
supply a certain amount of solid waste to their local landfill or incinerator. If they 
fail to deliver the agreed minimum amount, they must pay the difference in tipping 
fees. With flow control, such an outcome was precluded. Without it, municipalities 
may have to pay for trash disposal twice; once where it is actually handled, and 
again pursuant to “put of pay contracts”. 

Waste authorities throughout the country were dealt a stunning blow in May 
1994 when the Supreme Court ruled in the Carbone case that flow control ordi- 
nances were invalid on the ground that, absent congressional authorization, they 
violated the Interstate Commerce Clause of the Constitution. The decision destroyed 
the ability of local communities to manage their waste in the manner they deemed 
most effective and threatened their ability to repay their public debt. The inequity 
of this course of action was pointed out by House Speaker Gingrich in a recent 
statement to the National Association of Counties: 

No city or county which has already signed the bonds and has already built 
and made the investment should be left in the lurch. We should grandfather 
them and take care of them. We have to learn to make changes in this country 
in an orderly way where we don’t bankrupt people who did everything right 
under the old rules, and they then have no transition to the new rules. 

Since Carbone, communities throughout the country have suffered grave harm. 
Over $3.3 billion in municipal bonds have been downgraded or put on a credit watch 
since the Carbone decision. The result is that these jurisdictions may not be able 
to access the bond market in the future for essential public facilities. If they can 


iThe members of the Coalition include Lancaster, Montgomery and York counties, Pennsyl- 
vania; Atlantic County, New Jersey; the Great River Regional Waste Authority, Fort Madison, 
Iowa; and the City and County of Honolulu, Hawaii. 
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obtain debt financing, the costs to local teixpayers will be much higher (by as much 
as 10-20 percent, according to the National Association of Counties). 

Some opponents of flow control point out that, contrary to the dire predictions, 
few communities or projects which relied on flow control have gone into default. 
This is misleading. Communities, obviously, do not want defaults and have taken 
drastic measures to avoid them. Some are dipping into reserve funds to make up 
for lost tipping fees. Others have instituted employee lay-offs, reductions in services, 
or have raised taxes. While most communities and waste management facilities 
have been able to survive using a combination of these stop-gap measures, this 
should not be construed to mean that they do not need flow control. These measures 
are not long-term solutions to the problem. If Congress does not reauthorize flow 
control more severe economic consequences, particularly in the form of increased 
taxes to residential and commercial users, are likely to follow. Here are some spe- 
cific examples of the direct impact of the lack of flow control from our membership: 

• In Montgomery County, Pennsylvania, in 1989, the solid waste authority en- 
tered into agreements to build, own and operate a state-of-the-art 1,200 ton per day 
mass burn solid waste facility. In order to finance the facility, the Montgomery 
County Industrial Development Authority issued bonds and each of the 24 member 
municipalities agreed to send their waste to the facility. Each passed municipal 
waste flow ordinances which required each municipality to pay its share of the total 
projected waste commitment, regardless of whether the waste is actually delivered 
to the facility. 

The Waste Management System Authority of Eastern Montgomery County, Penn- 
sylvania (WSA) issued $107 million in bonds to finance two transfer stations and 
a 1200 ton-per-day resource recovery facility for the benefit of its 24 member mu- 
nicipalities. Since the loss of flow control, WSA’s revenues have fallen $3.8 million, 
and it expects them to fall a further $2. 6-2. 9 million in 1997. These lost revenues 
(from fewer tipping fees) are being made up out of reserves which may be exhausted 
by the end of this year. Eurthermore, WSA stands to lose an additional 150,000 tons 
of commercially generated municipal solid waste in 1998, representing an additional 
loss of over $4 million in revenues that must be made up by the municipalities and 
their residents. 

• Since the Carbone decision, Atlantic County, New Jersey, has had to eliminate 
61 staff positions, and the Authority may have to eliminate its recycling, household 
hazardous waste collection, composting, paint recycling, and public education pro- 
grams. Moody’s investment service has downgraded Atlantic County’s bonds because 
it found the County was “vulnerable to the loss of legal flow control.” 

• In Lancaster County, Pennsylvania, the Solid Waste Management Authority 
serves a population of 450,000 people. After incurring over $193 million in debt, the 
Authority has lost $7.85 million in fees and has drawn down on their reserves in 
order to make up the lost tipping fees. Both Moody’s and Standard & Poor’s have 
downgraded their municipal bond ratings, which may not allow them to refinance 
their debt because of a lack of investment quality grade bonds. 

• Henry, Louisa and Lee Counties in Iowa joined with Hancock County, Illinois 
in May 1992, to form the Great River Regional Waste Authority to manage waste 
from all four counties in an efficient and environmentally sound manner. Since the 
Carbone decision, the Authority has been forced to find alternative means to repay 
the $8.9 million in outstanding debt. Now two of the four counties comprising the 
Authority have dropped out, leaving the burden of the debt on the remaining two 
counties. The risk of higher taxes is very real for the remaining counties. 

• The City and County of Honolulu serves 900,000 customers at its waste-to-en- 
ergy and landfill facilities which began operation in 1990 and were constructed at 
a total cost of $280 million. The loss of flow control authority makes waste-to-energy 
facilities less sustainable in a small, isolated State which will be more dependent 
in the future on this less land intensive technology. 

There is a simple solution to these problems. The Supreme Court ruling empha- 
sized that “absent congressional authorization” municipal flow control ordinances 
were invalid. Congress can and should act to remedy the situation. Both the 103d 
and 104th Congresses came close to reauthorizing flow control authority. These bills 
failed in part because opponents of flow control cast the debate as anti-free market. 
In fact, less than 20 percent of the municipal solid waste in the United States has 
ever been subject to flow control. The bills also suffered due to controversy over the 
attached Interstate Waste title which, although a separate issue, has long been 
linked to flow control. A separate bill which restores flow control authority only to 
those facilities which relied on flow control to finance their waste management fa- 
cilities would be largely free of these concerns. 

The National Coalition for Flow Control urges this committee to take action now 
to protect communities which have built waste management facilities and issued 
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bonds in reliance on the law and now find themselves facing economic disaster 
through no fault of their own. By adopting legislation similar to S. 534 (104th Con- 
gress) the Senate will protect taxpayers, residents, permit local governments to 
meet their financial obligations and promote environmentally sound waste manage- 
ment practices. 


Statement of PSA, The Bond Market Trade Association 

PSA, The Bond Market Trade Association is pleased to offer its views on recent 
developments related to flow control and the need for congressional attention to the 
issue. PSA represents securities?firms and banks that underwrite, trade and sell 
debt securities, both domestically and internationally. PSA’s membership includes 
nearly all major underwriters of and dealers in State and local government bonds. 
Our members have underwritten and currently make markets in all outstanding 
debt which is supported by flow control. We have been active in advocating congres- 
sional action on the issue for several years. We are disappointed that despite nu- 
merous attempts, the issue is not yet resolved. However, we remain hopeful that 
problems raised by recent developments can be addressed this year. We thank 
Chairman Chafee for convening this hearing and we appreciate the opportunity to 
present our views. 

PSA does not attempt to defend flow control as a policy. Flow control has been 
criticized as anti-competitive and monopolistic, and these arguments have some 
merit. We do not suggest that flow control be perpetuated any longer than is abso- 
lutely necessary. However, for many years flow control was an accepted and widely 
used practice. Many local governments around the country entered into very long- 
term financing arrangements and contracts under the assumption that they would 
be able to practice flow control for at least as long as their exposure under these 
arrangements. Now, of course, these local governments are at serious risk. There 
is a possibility that some, or even many, could suffer economically as a result of the 
loss of flow control authority. We believe that Congress has an obligation to provide 
affected localities with very limited flow control authority for a period long — enough 
so that those who are facing serious problems as a result of the Supreme Court’s 
actions can end the practice of flow control in a managed and orderly way. After 
that, we recognize fully that all flow control authority would end forever. 

FLOW CONTROL AND MUNICIPAL BONDS 

As you know, flow control refers to the ability of local governments to require that 
municipal solid waste generated within a jurisdiction be processed at a designated 
disposal site, transfer station, recycling facility or other waste processing facility. 
Flow control authority was important to local government solid waste programs in 
part because it made financing for capital facilities possible at affordable rates. Flow 
control authority ensured investors and others that a particular facility would gen- 
erate a sufficient level of waste disposal — and would earn sufficient fee revenue 
from that disposal activity — to pay debt service on bonds. With flow control author- 
ity, a local government was usually able to obtain “investment grade” ratings from 
bond rating agencies, ensuring a reasonable cost of capital financing. Flow control 
was also utilized in numerous jurisdictions to help ensure the sufficiency of revenue 
for facilities owned or operated by private companies. 

When the U.S. Supreme Court ruled in 1994 on the case of C&A Carbone, Inc. 
V. Town of Clarkstown, N.Y., striking down the policy of flow control as unconstitu- 
tional, many market analysts predicted extremely negative outcomes. A number of 
outstanding bond issues were downgraded by one or more credit rating agencies, in- 
dicating that the credit quality of outstanding debt supported by flow control had 
deteriorated significantly. Local governments began scrambling to explore alter- 
natives to flow control in anticipation of their eventual loss of flow control authority. 

Today, nearly 3 years after the Carbone decision, many of the pressures that mar- 
ket participants feared have intensified. Many bond issues are in technical default. ^ 
Credit downgrades continue. Investors in flow control bonds have experienced severe 


1 “Technical” default occurs when a hond issuer fails to comply with one or more requirements 
under a bond indenture, even though the issuer remains current on debt service payments. 
Often, technical defaults occur when issuers fail to maintain debt service coverage ratios. This 
is the reason for technical defaults on flow control bonds. Debt service coverage ratios stipulate 
that a bond issuer’s revenue available for debt service must exceed some multiple of the actual 
debt service obligation. For example, a debt service coverage ratio of 1.25 means that an issuer’s 
revenue available to pay debt service must total at least 125 percent of the debt service actually 
owed. If revenues fall short, the issuer is in technical default. 
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deterioration in the prices of their portfolios. Communities have begun to tap other 
sources of funds to meet their debt service obligations. All this has happened during 
a time when many local governments are still able to enforce flow control ordi- 
nances, either because their cases are still pending in the judicial system or because 
courts have granted transition periods during which flow control is still permitted. 
Perhaps the most illustrative example is the State of New Jersey. 

Some time ago, the State of New Jersey established a goal of self-sufficiency in 
its solid waste disposal. This goal was established in part because the State had be- 
come dependent on out-of-state disposal facilities to receive solid waste generated 
within New Jersey, and there was concern that eventually Congress would signifi- 
cantly restrict the interstate transportation of municipal solid waste. As a result, 
at the State’s direction, many local governments in New Jersey established solid 
waste authorities and issued bonds to build environmentally sound local waste dis- 
posal facilities, in most cases incinerators. In order to cover operation and mainte- 
nance expenses and to service the debt necessary to design and build these facilities, 
the per-ton disposal, or “tip,” fees had to be set at levels considerably higher than 
at alternative disposal sites, which consisted largely of nearby out-of-state, privately 
owned and managed landfills. The only way the New Jersey facilities could support 
their above-market fees was through the exercise of flow control. 

A Federal court decision last year in Atlantic Coast Demolition & Recycling, Inc., 
et al. V. Board of Chosen Freeholders of Atlantic County et al. reaffirmed the Su- 
preme Court’s Carbone decision and ruled that New Jersey’s system of solid waste 
management is unconstitutional because it relies on flow control. The decision gave 
the State until July 1998 to restructure its solid waste disposal system and stop 
practicing flow control. For the time being, New Jersey localities are still able to 
enforce flow control ordinances. However, the court’s deadline is approaching quick- 
ly. The State must establish an alternative source of funding to retire the billions 
of dollars of debt that was incurred in order that New Jersey could become self-suffi- 
cient in its solid waste disposal. One of the approaches under consideration would 
empower local governments to impose “environmental investment charges,” or gar- 
bage taxes, on local businesses. The new taxes could be imposed on all residences 
and businesses that generate solid waste to raise sufficient revenue to pay off out- 
standing debt. 

It is unfortunate and ironic that New Jersey, the State which spearheaded the 
growing trend of cutting burdensome State teixes as a way to spur economic develop- 
ment, may have to impose a new tax in order to maintain its local governments’ 
payment obligations. It is also ironic that the cost of providing solid waste disposal 
services will ultimately be borne by the same citizens and businesses which had 
been paying above-market disposal fees as a result of flow control — under the pro- 
posal being considered, they will pay the cost as a tax rather than as inordinately 
high tip fees. Ultimately, all the costs of New Jersey’s investment must be paid. In 
the absence of flow control and under current competitive pressures. New Jersey’s 
disposal facilities cannot survive by charging the above-market fees which they have 
to date. Market level fees would not generate sufficient revenue to cover operation, 
maintenance and debt service expenses. The only alternative would be for New Jer- 
sey’s local governments to default on outstanding debt. In the mean time, bond in- 
vestors continue to lose money because the considerable uncertainty regarding the 
outcome of the debate has driven down the prices of flow control bonds. 

CONGRESSIONAL ACTION NEEDED 

PSA still believes that the simplest way to address the problems associated with 
the loss of flow control authority is for Congress to permit local governments with 
contracts or debt outstanding to practice flow control only long enough to retire 
their obligations. This approach was embodied in compromise flow control legisla- 
tion which was brought before the House of Representatives in the last Congress 
and, unfortunately, did not pass under suspension of the rules. The compromise pro- 
posal considered in the House in 1996 was the product of many hours of discussion 
among representatives of solid waste disposal companies, our industry, representa- 
tives of local governments and, of course, Members of Congress and their staffs. The 
compromise legislation represented a balanced, measured approach designed to give 
local governments an opportunity to phase out their practice of flow control in a rea- 
sonable and managed way. 

The compromise acted upon in the House in the last Congress would permit local 
governments with bonds outstanding or “put-or-pay” contracts in place at the time 
of the Carbone decision to practice flow control only until their obligations were sat- 
isfied. It would provide no “prospective” flow control authority. It would limit the 
uses of revenues generated through the practice of flow control. It would prohibit 
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local governments from imposing flow control on classes of waste which were not 
subject to flow control at the time of the Carbone decision. In general, it would pro- 
vide safeguards to ensure that no local government abused its limited authority to 
enforce flow control ordinances. This approach has the support of key members of 
the solid waste industry as well as local government representatives and other mar- 
ket participants, including PSA. The legislative language acted on by the House in 
1995 was recently reintroduced by Congressman Bob Franks as H.R. 943, the Mu- 
nicipal Solid Waste Flow Control Act of 1997. 

SUMMARY 

PSA is grateful for the effort and attention which Chairman Chafee and other 
members of this committee have paid to the issue of flow control over the past sev- 
eral years. We particularly appreciate, for example. Chairman Chafee’s and Chair- 
man Smith’s work in the last Congress on S. 634, the Municipal Solid Waste Flow 
Control Act of 1995, which was passed by the Senate 2 years ago. We supported 
that effort, and we were disappointed when the House failed to act on it. However, 
we believe that in the current climate, an approach such as that embodied in S. 534 
would likely not emerge successfully from the legislative process. A more measured 
approach to the flow control problem such as H.R. 943 would provide local govern- 
ments with the tools necessary to address problems raised by the Carbone decision 
and, we believe, would represent more palatable policy. 

Today, local governments find themselves in very difficult financial situations over 
which they have little control. We do not seek to perpetuate flow control any longer 
than is absolutely necessary. However, congressional action is needed to ensure an 
orderly transition away from a system based on practice once considered perfectly 
acceptable. We urge the committee to act quickly on flow control legislation. We 
would support a bill which granted local governments limited flow control authority 
tied to outstanding obligations such as that provided in H.R. 943. We are grateful 
for the opportunity to present our views, and we would be happy to work with mem- 
bers and staff of this committee as the debate over flow control legislation pro- 
gresses. 
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Amtrkmn Public Varki Astotuttion 
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'H/ashitpon DC 20004-1701 
(Photic) 202 303-2792 
(Fax) 202 737-9153 
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March 18, 1997 

The Honorable John H. Chafee, Chairman 
Committee on Environment and Public Works 
410 Dirksen Senate Office Building 
Washin^on.D.C. 20510-6125 


Dear Senator Chafee; 

Thank ytm for your inter«t in and ymir efforts to resolve the important issue of waste 
flow control. 

1 am the County Manager for Polk County, Iowa, and I submit the enclosed statement 
regarding flow control on behalf of the American Public Works Association. Please 
include my statement in the record for the Committee’s March 1 8, 1 997 hearing. 

Federal l^si^ion to return waste flow control to local governments is overdue. In 
the past three years, the 1994 Carbone ruling has forced communities across the 
countiy to cut alternative, environmentally-sound disposal services like recycling and 
composting, and to impose tax and fee increases to repay financial obligations made 
in good faith prior to Carbone. 

The Carbme d^iston chained t!» rules in the middle of the game. Now, withmit 
flow control, local governments like mine are left with the public mandate to 
implement cost-effective, environmentally-safe waste disposal for our citizens - but 
without proper authority to plan and manage the process. 

Please n^e reinstating waste flow control to local governments a top priority for 
^ur Committee this y^. H^nk you very much for your inters! and attention. 

Sincerely, 



Ta/sao 


MAR J 9 1997 










Ri.'h.ir.l I . Rklinji' 



!>aiu, r,o.k. 


PmhHcWorks in Ae PubUc Interest 
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Statement of Teree Caldwell-Johnson, Chair, Solid Waste Management 
Committee, American Public Works Association 

Chairman Chafee, Mr. Baucus and Distinguished Members of the Senate Environ- 
ment & Public Works Committee: My name is Teree Caldwell-Johnson, and I am 
the County Manager for Polk County, Iowa and the former Executive Director of the 
Des Moines Metro Waste Authority. Today I make this statement on behalf of the 
American Public Works Association (APWA). APWA is the largest membership orga- 
nization of the Nation’s local public works agencies and professionals who help to 
maintain the nation’s infrastructure. Our members have the responsibility for apply- 
ing limited public resources to ensure that the roads and bridges we use every day 
are maintained and safe. We ensure that the water you drink is clean and safe, the 
trash and recyclables collected, the landfills maintained the often invisible, but es- 
sential, services that contribute to quality of life in our cities, counties and towns. 

First, I want to thank you, Mr. Chairman, for holding this hearing on a subject 
of critical importance to many communities across the Nation. As you know, local 
government waste flow control has been in legal jeopardy since May 1994 when the 
U.S. Supreme Court, in Carbone v. Town of Clarkstown (N.Y.), ruled that a local 
ordinance that required trash haulers to use the town’s designated disposal facility 
violated the Commerce Clause of the U.S. Constitution. This decision had the effect 
of changing the rules in the middle of the game. Local governments had entered into 
legally binding flow control arrangements prior to the Court’s decision, in part to 
spur recycling, composting and other waste reduction activities. They made signifi- 
cant financial commitments based on these arrangements, including issuing bonds 
to construct new, technologically advanced, environmentally safe facilities. To repay 
these obligations without flow control authority, communities have had to impose 
tax and fee increases, make staff reductions, and impose cutbacks in other pro- 
grams — all as a result of Congress’ failure to pass flow control legislation in the 
nearly 3 years since Carbone. 

As the body of professionals charged with implementing State and Federal laws 
which require planning for integrated, safe, environmentally sound and fiscally via- 
ble solid waste management systems, the American Public Works Association urges 
you to take action on waste flow control legislation this session. Let me tell you 
why. 

Members of APWA report to me that, in addition to decreased revenues, they are 
faced with expensive lawsuits or the threat of lawsuits by, for example, haulers 
seeking a refund of the portion of tip fees deemed by them to be above the level 
necessary for the operation of the facility — even going back to pre-Carbone days. In 
at least one case, the threat of such a lawsuit was used as a negotiating tool in con- 
tract negotiations. 

Local governments who responded to the perceived landfill capacity shortage a 
decade back by building state-of-the-art waste-to-energy facilities are now faced not 
only with an inability to repay bonds through flow-controlled tip fees, but also with 
imminent clean air retrofits. 

What is the inevitable result to these very real circumstances? I foresee a “Price 
is Right” approach to solid waste decisionmaking, which discourages long-term envi- 
ronmental and holistic considerations in favor of short-term economic expediency. 
This approach transforms the federally recommended solid waste hierarchy (which 
prefers source reduction, minimization and diversion and lists landfilling as a last 
resort) from a cornerstone of integrated solid waste planning to merely a “Figure 
3-1 “ in some out of print EPA publication. Members of APWA don’t want to see 
that happen. 

If you are wondering why we care. I’ll remind you that, unlike the private sector, 
in most areas of the United States, local general purpose governments have been 
charged with ultimate responsibility to manage the municipal solid waste generated 
within their boundaries. Some States have codified that responsibility. Other States 
have vested that responsibility with regional or statewide agencies and assigned 
those public entities the responsibility for managing the municipal waste generated 
within boundaries established in the legislation. Without flow control, local govern- 
ments retain the responsibility without the authority. 

In order to fulfill their obligation, the planning efforts undertaken by the respon- 
sible public agencies must consider the utilization of all elements of integrated solid 
waste management. The planning program must take into account the environ- 
mental, economic and political elements of waste management program alternatives 
including the use of various types of puhlic/private cooperative activities and the 
availability of existing facilities and infrastructure. 

Municipal waste management programs, whether they be implemented at the 
local, regional or State levels, start at the storage container located in the home, 
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school, office or plant and continue through the collection, transportation, processing 
and final disposal phases. Most local municipal programs focus primarily on the res- 
idential waste stream, with the private sector supplying the services to other gen- 
erators. In some instances, however, the public sector agency exercises control over 
the entire municipal waste stream by providing service to all generators through the 
use of public employees and publically owned equipment and/or facilities, through 
contracting of services for all generators or through the licensing of haulers, proc- 
essors and disposers. 

Since the details of each particular program are heavily dependent on the demo- 
graphics, physiographies, financial capabilities and staff expertise available in a 
given area, current programs vary significantly in those details. Examples of vari- 
ation of municipal waste management programs being implemented include: 

• Public ownership and operation of all required equipment and facilities. 

• Public ownership and operation of collection equipment and contract for private 
operation of publicly owned transfer, processing (materials recovery, composting, 
waste-to-energy) facilities and/or disposal (landfill) facilities. 

• Public ownership and operation of collection equipment and contract for use of 
privately owned and operated transfer, processing facilities and/or disposal facilities. 

• Private ownership and operation of all required equipment and facilities 
through service contract with the public sector. 

• Private ownership and operation of all required equipment and facilities 
through direct contracts between the individual generator and the private sector 
supplier. 

A review of these approaches clearly indicates that the capabilities of the private 
sector both environmentally and financially — have been and will continue to be inte- 
gral elements of solid waste management programs undertaken by the public sector. 
Under any of the options, however, appropriate Federal and State laws should en- 
sure that the environment and public health are protected. 

Regardless of the system employed, the amount of waste handled in any single 
program has a great impact on the economics of that system. Larger volumes can 
provide economy of scale benefits through the implementation of area wide pro- 
grams involving both large and small municipalities. Such benefits could have a 
positive impact on the financing of capital costs, on the cost of day to day operations 
and on the more efficient utilization of personnel and equipment. This is particu- 
larly true today as the environmental sophistication and resultant capital and oper- 
ating costs associated with modern waste management equipment and facilities 
have soared. Therefore, any Federal proposal regarding flow control must assess 
both the retrospective and prospective impact of those proposed actions. 

From a retrospective standpoint, many capital-intensive solid waste management 
projects require that local governments deliver a minimum amount of waste to a 
specific facility through binding contractual commitments or reliance on existing 
flow control authority. The owners/operators of such facilities, whether they are pub- 
lic or private sector entities, rely on income to cover development, financing and op- 
erating costs. The resulting investment losses due to a lack of flow control puts the 
burden on small businesses and taxpayers. 

Because of the need for a bill that will allow affected communities to repay their 
significant outstanding liabilities incurred prior to Carbone, we support legislation 
limited to the objectives of “grandfathering” such pre-existing obligations. 

Thank you. 
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March 13, 1997 


The Honorable John H. Chafee 
506 Senate Dirksen Office Building 
Constitution Avenue and First Street, NE 
Washington, D.C. 20510 

Dear Senator Chafee: 

Fairfax County continues to uige the passage of solid waste flow control legislation. The 
County’s commitment to the environment and to providing the required infirastnicture to 
our constituents, resulted in the development of a waste to energy facility which began 
operation in 1990. With this facility and our recycling program which now recycles 36 
percent, the Coimty landfills less than 1 percent of its waste. 

Similar to many other jurisdictions, Fairfax County operates its solid waste system on a 
revenue fund basis. Therefore, the waste to energy facility was financed wifli revenue 
bonds, and these bonds were issued in reliance on solid waste flow control. Flow control 
was implemented in accordance with state law and after a public hearing in the County. 

Flow control uncertainty places the Coimty in an extremely difficult position, with the 
Fairfax County Resource Recovery Revenue bonds downgraded after the 1994 Supreme 
Court decision on flow control which led to this uncertainty. There are $228,000,000 in 
Facility Revenue Bonds still outstanding. The only resolution of this issue is flirough 
federal legislation. 
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The Honorable John H. Chafee 
Page 2 


Fairfax County asks for swift action to pass legislation confirming the County’s solid 
waste flow control ability. We request that this letter be placed in the record of the 
March 18, 1997, hearing on Flow Control and Interstate Waste to be held by the Senate 
Environment and Public Woiks Committee. 



KKH/ps 

cc: Fairfax County Board of Supervisors 

Anthony H. Griffin, Acting County Executive 
John W. di Zerega, Acting Deputy County Executive 
for Planning and Development 

Richard J, Gozikowski, Acting Director, Department of Public Works 
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Statement of the Solid Waste Association of North America 

The Solid Waste Association of North America (SWANA) is a non-profit profes- 
sional association comprised of approximately 6,400 local government and private 
sector professionals dedicated to advancing the practice of environmentally and eco- 
nomically sound municipal solid waste management. SWANA’s guiding principle is 
that local governments must ultimately be responsible for the management of mu- 
nicipal solid waste within their jurisdiction. However, local government need not 
own or operate the system to meet that responsibility. This principle has long been 
recognized by the courts, embodied in the Resource Conservation and Recovery Act 
(RCRA) and incorporated in State solid waste laws. In response, local governments 
invested in solid waste management facilities for use by their communities. Most 
did so at a time when private sector alternatives were non-existent. Many local gov- 
ernments financed these facilities in good faith reliance on waste flow control au- 
thority to recover the costs of such investments. 

With the U.S. Supreme Court’s decision in C&A Carbone v. Town of Clarkstown, 
New York, 114 S. CT. 1677 (1994), invalidating local governments’ flow control au- 
thority, the rules for local government changed leaving stranded the investments 
they made. These local governments are now facing significant hardships as they 
struggle to repay the bonds without flow control authority, ranging from having to 
increase property taxes to a weakened ability to obtain credit in the market for 
funding of other infrastructure projects. 

SWANA believes fairness and the need to restore economic stability dictates that 
Congress should grant those local governments, who were left with stranded debt 
in the wake of the Carbone decision, authority to exercise flow control for the lim- 
ited purpose of repaying their outstanding bonded indebtedness. Such legislation 
would facilitate a smooth transition to the post-Carbone era of greater free markets 
and less regulation in the management of municipal solid waste. 

the regulatory framework prior to CARBONE 

Historically, it has been local government’s responsibility to protect human health 
and the environment under State granted police powers. The U.S. Supreme Court 
has long recognized that local government management of municipal solid waste, or 
local government supervision of private service contractors providing this service, is 
a valid exercise of these police powers. See, e.g., California Reduction Co. v. Sani- 
tary Reduction Works of San Francisco, 199 U.S. 306 (1905). The public has relied 
on local governments to manage for the collection and disposal of municipal solid 
waste and it will undoubtedly continue to rely on local governments to ensure that 
its wastes will be disposed of in a manner which protects the general welfare. 

Congress recognized this traditional role of local governments when it passed 
RCRA in 1976. Under the Act, States and their local governments were directed to 
close open dumps and develop and implement long term plans for the management 
of solid waste generated within their respective boundaries. RCRA encouraged re- 
source recycling including converting waste to energy. The US Environmental Pro- 
tection Agency (EPA) adopted a national policy, reflecting what many States and 
local governments were already doing in the wake of RCRA, which established a hi- 
erarchy for municipal solid waste management. The hierarchy encouraged inte- 
grated solid waste management by which programs for waste reduction should be 
implemented first, followed by composting and recycling, energy production from 
waste, and landfilling the remaining wastes only as the last resort. In response to 
these Federal mandates and policies, consequent State mandates (including manda- 
tory recycling/diversion levels), and, at the time, an absence of mature private sector 
alternatives, many local governments financed the construction and operation of in- 
tegrated systems of waste management facilities and programs — such as waste re- 
duction, composting, and household hazardous waste collection among others — to 
ensure that there would be long term capacity for managing municipal solid waste. 

In order to generate the capital necessary to finance the solid waste management 
facilities, most local governments issued municipal bonds in an amount that has 
been estimated at $20 Billion nationwide. These bonds were issued on the premise 
that local governments could regulate the flow of solid waste to the facilities so that 
tipping fees could be assessed to generate sufficient revenues to repay the bonds. 
In part, local governments relied on certain provisions in RCRA which indicated 
that Congress expected local governments to implement some form of flow control. 
(See, e.g., 42 USC Sec. 6943(a)(5) (not prohibiting local governments from negotiat- 
ing and entering into long-term contracts for the supply of solid waste to resource 
recovery facilities), and 42 USC Sec. 6948(d)(3)(C) (endorsing creation of local gov- 
ernment authorities having the power to secure the supply of waste to a project)). 
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(Typically, the local governments set tipping fees to recover costs of the integrated 
system and assessed those fees at one designated facility within the system. If the 
designated facility was a waste-to-energy (WTE) plant or a landfill, this approach 
to assessing “system” tipping fees allowed other WTE plant or landfill owners, who 
needed to recover only the cost of their specific facility, to argue that their tipping 
fees were considerably lower. This difference in tipping fees at comparable facilities 
has been used to argue that flow control results in greater disposal costs. However, 
this argument, although accepted by many as true, unfairly ignores that it is clearly 
based on an “apples to oranges” comparison.) 

In exercising flow control, local governments also relied on 90 years of Federal 
court decisions, beginning with the California Reduction case, that rejected private 
waste companies’ challenges to local government control over solid waste based on 
antitrust, property “takings” and interstate commerce discrimination arguments. 
Specifically, in the decade following adoption of RCRA, Federal courts in New Jer- 
sey, Ohio and Delaware each found flow control regimes to not violate the Constitu- 
tion’s Commerce Clause. During this same period, the private solid waste manage- 
ment industry reached maturity, large private regional landfills were constructed, 
and commerce in solid waste became a billion dollar business. By the early 1990’s, 
the tide in the courts turned against local governments’ exercise of flow control cul- 
minating with the Supreme Court’s decision in Carbone. Today, it appears that the 
Federal policy favoring integrated systems of solid waste facilities is being replaced 
by an emphasis on the cheapest disposal option: large regional landfills benefiting 
from economies of scale. To this extent, compliance with the Federal solid waste hi- 
erarchy is jeopardized. 

STRANDED INVESTMENTS IN THE WAKE OF CARBONE 

What is currently occurring to many local governments in the aftermath of the 
Carbone decision is in many ways similar to the current struggle to deregulate the 
electric utility industry. In both cases there is a shift from a regulatory regime 
based on monopolistic practices to a highly competitive and deregulated arena. Addi- 
tionally, in both cases, there is significant stranded investment that is created by 
the shift to a free market. 

In the case of electric utility deregulation, the electric utilities which were relied 
upon to make investments to ensure an ample power supply to their customers, are 
now not assured that these customers will remain to help repay the investments 
since they are free to shop for other electricity providers. Accordingly, to avoid se- 
vere and disruptive economic consequences. Federal and State regulators and policy- 
makers have authorized the utilities to require these customers to assist in repaying 
the utilities’ existing debts over a reasonable amount of time. 

The concept of protecting stranded investments makes sense for several reasons. 
First of all it appeals to a sense of fair play. Those investments were made in good 
faith under the State and Federal regulatory regime that was in effect at the time. 
Second, allowing recovery of stranded investments, provides a smooth transition for 
these existing facilities to operate in a market place with changed ground rules. 
Third, spreading these stranded investments over the entire customer base results 
in an equitable and least painful allocation of costs, so no single party bears an 
undue share. Finally, the recovery period is temporary and is restricted to a reason- 
able period of time. Eventually these investments will be paid off and the need for 
protection will end. 

SWANA believes that the same rationale which has been applied to the electric 
utility sector to allow recovery of stranded costs, should be applied to local govern- 
ments that relied on flow control ordinances to finance investments in solid waste 
management facilities. Those local governments that, prior to the Carbone decision, 
issued bonds for such investments should be allowed to repay those bonds over the 
remaining bond financing period by using waste flow control. SWANA supports Fed- 
eral legislation which would authorize these local governments to exercise flow con- 
trol for this limited purpose and limited duration. 

WHY CONGRESS NEEDS TO ACT 

In the Carbone decision. Congress was invited to enact legislation to clearly indi- 
cate that States and local governments could exercise flow control. However, Con- 
gress’ failure to do so in the 3 years since Carbone has resulted in three major credit 
rating agencies reevaluating the credit of the billions of dollars in outstanding mu- 
nicipal waste bonds which were issued to finance construction of solid waste man- 
agement facilities. Eighteen of these bonds have been downgraded, including several 
to non-investment grade. For the local governments with below investment grade 
rating, their access to the public market to fund capital projects has either been 
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eliminated or greatly diminished. For the 21 bond issues that received an unstable 
credit watch, the cost of future borrowing, by the respective local governments, will 
certainly increase. 

Those who believe that these local governments do not need Federal legislation 
authorizing flow control have cited the fact that no local government has yet to de- 
fault on its bonds. However, they fail to acknowledge that the local governments 
have taken drastic and painful steps to avoid bond defaults at all costs. These steps 
have included raising property teixes, dipping into other infrastructure accounts, cut- 
ting of recycling programs and other environmentally sound solid waste manage- 
ment services, transferring general fund revenues, and laying off scores of employ- 
ees. Without restoration of flow control authority to repay the bonds, additional fi- 
nancial hardships and adverse environmental consequences are expected with the 
potential for bond defaults looming larger and larger. We have attached a summary 
of adverse impacts in some of the communities which have been affected by the 
Carbone decision. 

Some have also argued that Federal flow control legislation is not needed because 
some local governments have been able to use alternative constitutional means to 
ensure that solid waste is delivered to the facilities financed by the bonds. However, 
the ability of a specific local government to undertake alternatives depends on the 
scope of authority it was granted under State laws. The hedge podge of State laws, 
and the time consuming nature of efforts in the States to provide relief to local gov- 
ernments saddled with investments stranded by Carbone, underscores the need for 
timely Federal legislation which uniformly restores to those local governments flow 
control authority to repay their debts. 

Congress has cited the need to end litigation as a primary reason for its drive to 
reform the Federal Superfund law. Likewise, Congress should end the costly litiga- 
tion to which local governments that previously exercised flow control are now sub- 
ject, by validating that flow control authority through enactment of Federal legisla- 
tion. Local governments and private parties have spent millions of dollars on legal 
fees since the Carbone decision. In addition, in a growing number of these lawsuits, 
punitive damages are being sought from the local governments. For Example, 
Hennipen County, Minnesota has already paid $17 million in such damages and 
faces a potential damage award in excess of $154 million. 

CONCLUSION 

The regulatory regime that local governments operated under prior to Carbone 
was based on Federal and State laws, policies, and court decisions which encouraged 
the use of waste flow control. It is only fair that local governments which incurred 
debt pursuant to the prior regulatory regime be given a reasonable period of time 
to transition to the new “deregulated” arena and recover that debt. Otherwise, these 
local governments will be subject to significant financial hardships and economic 
dislocations. Accordingly, SWANA urges Congress to act responsibly by granting 
those local governments, who were left with stranded debt in the wake of the 
Carbone decision, authority to exercise flow control for the limited purpose of repay- 
ing that debt. 
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CITY OF BALTIMORE 

KURIL SCHMCnOE. Mayor 



DEPARTMENT OF PUBLIC WORKS 
(^RCEG. BALOG. Diroctor 
606 Abel Wolman Muntcipet Building 
Bakimuro. Maryland Z1Z02 


March 17, 1997 


The Hoooiabk H. Chafee 
Chair 

Senate Environment & 

Public Works Committee 
SEMIO, U.S. Senate 
Washington, D.C. 20510 

Dear Seoakv Chafco: 

This is in regard to the Senate Committee on Environment and Public Works Hearing !o 
be held on T uesday, March 1 8, 1 997. 

Please accept (he enclosed statement as part of the Hearing Record. As Chair of the 
AznericaD Public Works Associaticm’s Urban Forum, it is important to our members that 
local govemments be aUe to retain authority for controlling the flow of waste in their 
communities. 


Veiy truly yours. 


GEORGE G BALOG 
DIRECTOR 


Enclosure 

GGB/MMC 


iFItaed m Rcyded tmpci with envinnmenully friendly wy based ink. 
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Statement of George G. Balog, Chair, Urban Affairs Committee, American 
Public Works Association 

Chairman Chafee and Distinguished Members of the Committee on Environment 
and Public Works: My name is George G. Balog and I am Director of the Baltimore 
City Department of Public Works, one of the largest Public Works Departments in 
the Country. I am writing in my capacity as Chair of the American Public Works 
Association’s (APWA) Urban Forum in support of local government authority to con- 
trol the flow of waste. 

The APWA is the largest membership organization of municipal public works 
agencies and private consultants who help maintain the nation’s infrastructure. Our 
members are entrusted with use of limited public resources to ensure that the roads 
and bridges we use every day are maintained and safe. We ensure that the water 
you drink is clean and safe, that trash and recyclables are collected, the landfills 
maintained — the often invisible services that keep our cities, counties and towns 
running safely and smoothly. 

These invisible services require a huge investment of time, effort and funds in 
order to support the kind of services our citizens have come to expect and demand. 
Nowhere is this more evident than in the management of our Solid Waste Stream. 

No longer are we simply “picking up the trash.” We have incorporated special 
bulk services, curbside recycling to reduce our trash stream, used regional ap- 
proaches for disposal plants and composting facilities, sponsored community clean- 
ups, added an arsenal of new equipment and fostered public information campaigns 
to educate and motivate our citizens. With shrinking General Fund budgets, innova- 
tion is no longer just a dream, its a necessity. 

Our communities are faced with stringent Federal and State Environmental Rules 
and Regulations. In addition, finding appropriate markets for recyclables or waste 
disposal facilities has not been easy nor always affordable. Many communities have 
had to make long-term financial commitments in or to facilities which ensure the 
facilities’ financial and operational stability. Flow control has been the logical out- 
growth of such conditions. 

Since the May, 1994 U.S. Supreme Court decision in Carbone v. Town of 
Clarkstown (N.Y.), legally binding flow control and related financial arrangements 
have been thrown into disarray. These arrangements were negotiated and entered 
into in good faith. For many local governments, these were the only means available 
to meet environmental standards, goals and their fiscal responsibilities. We believe 
these efforts should be recognized and “grandfathered” in Federal Flow Control Leg- 
islation. 

In the city of Baltimore, we have a carefully managed Solid Waste Program that 
includes: municipal collection of solid waste; a privately owned waste-to-energy 
plant that burns our municipal waste according to contract-minimum amounts; a 
City owned and operated landfill which accepts the incinerated waste ash from the 
waste-to-energy plant as well as other public and private wastes; and private com- 
panies which accept recyclables collected by City forces under competitively bid con- 
tracts. This balance of public and private cooperation is necessary in order to effec- 
tively and responsibly manage the 2,600 tons of solid waste generated every day in 
Baltimore City. 

Local governments carry the burden of safe collection and disposal of Solid Waste 
for their communities. It is a task which Public Works Departments accept and have 
been doing quite well for many years. It is a sensible arrangement. But over the 
years, environmental protection measures mandated by State and Federal Govern- 
ment — much of which has been unfunded — and goal driven programs to reduce 
waste streams through recycling, makes the job of Solid Waste Management more 
difficult, more expensive and more complex. 

While we recognize the unquestionable authority Congress has in regulating 
Interstate Commerce, we in APWA’ s Urban Forum would like Congress to recog- 
nize local governments’ unique needs in managing Solid Waste. Federal Flow Con- 
trol Legislation that authorizes local governments to designate facilities where lo- 
cally generated municipal solid waste is managed will allow for dependable supplies 
of waste and predictable sources of revenue to make possible reasonable and respon- 
sible Solid Waste Management Programs. 

We, as Public Works professionals, urge Congress to move quickly and positively 
to pass Federal Flow Control Legislation. Please help make local governments’ dif- 
ficult job of Solid Waste Management a more reasonable and effective one. 

To that end, I offer the resources of my Agency and my colleagues in the APWA 
Urban Forum to assist in any way we can in this effort. 

Thank you. 
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BRISTOL RESOURCE RECOVERY FACILITY 

OPERATING COMMITTEE 

43 Enterprise Drive (8601 585-0419 

Bristol. Connecticut 06010 (860) 225-9811 

FAX (860) 585-9875 

Jonathan S. Bilmes. P.E. 
Exfcutwe Director 


March 14,1997 


The Honorable John H. Chafee 
Ciiairman, Environment and 
Public Works Committee 
Room SD-410 
United States Senate 
Washington, D.C. 20510 

RE: Municipal Solid Waste Flow Control Legislation - 

INCLUSION OF THIS LETTER IN MARCH 1 8, 1997 
HEARING RECORD REQUESTED 

Dear Mr. Chairman; 

This letter is submitted on behalf of the Bristol Resource Recovery Facility Operating 
Committee (BRRFOC) in connection with the upcoming March 1 8, 1997 hearings 
before the Environment and Public Works Committee that will address, among other 
things, municipal solid waste flow control legislation. As explained below, there is a 
pressing need for federal legislation to grandfather existing uses of flow control 
authority by local government. 

By way of brief background, the BRRFOC is a public agency which consists of 14 
communities in Connecticut. The need for federal flow control legislation is a direct 
consequence of the Supreme Court’s decision in the C&A Carbone v. Town of 
Clarkstown The BRRFOC communities’ reliance on flow control authority had 
its origin in a decision in the early to raid- i 980s, made to a significant extent based on 
environmental concerns, to reduce our reliance on landfilling as a primary means of 
managing MSW. We decided to pursue waste-to-energy/resource recovery as part of 
an integrated system emphasizing waste reduction and recycling. The BRRFOC now 
has more than $66,000,000 in debt outstanding for our modem, environmentally first 
rate waste-to-cnergy fecility. These bonds are backed by the 14 communities 
participating in the project Taxpayers will have to pay the debt service on these 
bonds if the lack of flow control authority results in revenue shortfalls. 
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BRISTOL RESOURCE RECOVERY FACIUTY 

OPERATING COMMITTEE 


The Honorable John H. Chafee 

RE: Municipal Solid Waste Flow Control Legislation 

March 14, 1997 

Page 2 


The need for federal flow control legislation is urgent. This is demonstrated by what has been 
happening to the solid waste bonds of many communities across the United States. As an example 
of this, Moody’s Investors Service (Moody’s has been the most active of the rating agencies in 
terms of reevaluating tlie creditworthiness of solid waste debt following the Carbone decision) has 
downgraded as many as 15 solid waste debt issues, and approximately half of those downgrades to 
below investment grade. Moody’s has placed 19 additional solid waste bond issues in the 
“unstable-credit watch” category due specifically to the absence of federal legislation to 
“grandfather” flow control authority- As a direct consequence of the absence of federal flow control 
legislation, communities across the country are having to accelerate depletion of cash reserves, 
curtail capital expenditures for waste management and other services, terminate recycling and 
household hazardous waste collection programs, increase local taxes and user fees, and either lay off 
or terminate considerable numbers of employees. 

We are seek legislation that protects communities, like the BRRFOC communities, that had, prior to 
the Carbone decision, undertaken financial obligations in reliance on flow control authority. 

Carbone changed the rules “in the middle of the game” and we need legislation that provides a 
reasonable transition. I should emphasize as well that the legislation we seek would be permissive 
only, and no local government could exercise flow control authority without approval from the 
affected state. 

Finally, this letter is also being provided to Senator Baucus, Ranking Member of the Environment 
and Public Works Committee. 

In closing, your consideration of BRRFOC’s view on this matter is most appreciated. 



Jonathan S. Bilmes, P.E. 
Executive Director 


JSB:jf 

cc: The Honor^le Christopher J. Dodd 

The Honorable Joseph I. Lieberman 
Mr. Duane Nystrom 


g:\docs\jf\Jt)ilme$\97riles\c hafee.doc 
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THE COUNTY OF CHESTER 


Commissioners: 

Karca U Msnyntck, Cbaiiman 
Colin A. Hanna 
Andrew E. Dinnimui 


OI-PICE OF THE COMMISSIONERS 
0>urthi>u»e. 2 N. High Suite ^12 
West CJiesicr, PA 19380-3066 
(610>344-6}00 


■ - 




March 12, 1997 


The Honorable John H. Chafee, Chairman 
Senate Committee on Environmenl and Public Works 
410 Senate Dirksen Office Building 
Washington, DC 20510-6175 

Rc: Senate Environment and Public Works Committee Hearing 

March 18, 1997 Municiptal Waste Plow Control Hearing 

Dear Senator Chafee: 

The Chester County. Poinsylvania Board of County Commissioners has endeavored for 
several months to persuade both the Senate and the House of Ri^rescntalives to authorize 
legislation (o allow states and local govemrrtenl agencies to in^plenient a comprehensive waste 
management system that incorporates some degree of "flow control". 

We understand that you have scheduled a meeting of your committee to hear discussion 
on the topic of intrastate municipal waste flow ccmtrol, in conjunction with interstate municipal 
waste issues. 


We respectfully request that you allow the attached statement to be included in die 
hearing record. 



Chairman Commissioner Commissioner 
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STATEMENT ON 

INTRASTATE MTJNlCn»AL WASTE FLOW CONTROL 
PRESENTEP BY 

THE CHESTER COUNTY, PENNSYLVANIA BOARD OF COMM ISSIONERS 

TO 

THE SENATE ENVIRONMENT AND PUBLIC WORKS COMMITTEE 
TO BE INCLUDED IN THE MARCH 18, 1997 HEARING RECORD 


The Chester County Board of Commissioner enacted a municipal waste flow control 
ordinance on April 2, 1992. The Pennsylvania Department of Environmental Resources required 
Chester County to enact flow control and indicated that failure to do so would result in a 
$10,000 per day State imposed penalty. The County then executed agreements with three local 
landfills as required by state law to provide long term guaranteed disposal capacity for the 
County’s approximately 380,000 residents and thousands of businesses. 

Subsequently, Chester County guaranteed $41,430,000 in revenue bonds to finance the 
expansion of the County’s primary designated disposal facility to provide the required capacity 
secured by the County’s disposal agreement. 

Chester County currently licenses over 100 municipal waste haulers and aggressively 
enforces its flow control system. The haulers that collect County generated waste are in 
substantial compliance with the County’s flow control system for two reasons: first, because 
the County’s diligent and evenhanded enforcement of its ordinance has created a level and 
competition-friendly environment for all the haulers; and second, because the County’s primary 
designated landfill has lowered its rates substantially to become market competitive. 

Chester County has spent more than $500,000 of taxpayers’ money to-date to enforce the 
ordinance and to pay legal costs to defend a challenge to the ordinance in the Eastern District 
Federal Court. The ordinance survived the federal court challenge intact. However, the 
pressure to overturn the ordinance continues to build as adjacent counties and states abandon 
their flow control in the face of overwhelmingly expensive legal challenges and unfavorable 
Court decisions. 

If Chester County’s ordinance were to be overturned and the County were forced to meet 
the debt service on the landfill revenue bonds we guarantee, the consequences for all the 
residents would be of great consequence. County taxes, which arc by law solely based on real 
estate would be over 14%. We would be exposed to claims for potentially millions of dollars 
in damages from allegedly aggrieved parties as happened in Hennepin County, Minnesota. Our 
AA credit rating would be lowered, creating increatted debt for years to come. 



437 


Senate Committee on Environment end Public Worics 
March 18, 1997 Hearing on Flow Control 
Page 2 


We would be forced to open the door to increased monopolization of the local waste 
hauling industry, as larger companies that are aggressively pursuing smaller local companies, 
will be able to better manipulate the market environment and undercut their competition. 

We will be unable to promote more advanced and more beneJicial, but possibly more 
expensive privately operated waste management technologies because of the inability to divert 
a potential commodity from being buried instead of being converted into a value-added product. 

For all of these reasons we need the support of Congress to help us maintain control over 
waste management decisions that are more appropriately made at the local level. We need 
Congress to recognize that local governments arc facing billions of dollars in dd>t nationwide 
if it refuses to enact legislation authorizing flow control. 

The legislation that has been considered by Congress and is supported by state and local 
governments is narrowly drawn. It provides a grandfather provision for obligations that were 
made prior to the 1994 Supreme Court decision and were made to meet governmental 
responsibilities for the disposal of solid waste. 

We need the Congress to help insure the financial integrity of our County by enacting 
flow conuol legislation. We seek your immediate assistance with this critical issue. 


cc: Senator Arlcn Specter 

Senator Rick Santorum 
Representative Jos^h Pitts 
Representative Curt Weldon 
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Dodge County 
Environmental Quality 

22 6lhSl. East • P.O. 80 X 337 ■ MANTORVILLE, MN 55955 
Phone: S07>-635-6273 • FAX: 507-635-6265 


March 26, 1997 


The Honorable John H. Chafee, Chairman 
Senate Committee on Environment and Public Works 
410 Senate Dirksen Office Building 
Washington, DC 20510-6175 

HE: Flow Control Legislation 

The Honorable John H, Chaffee: 


Dodge County, Minnesota passed a Waste Flow Control Ordinance In 1986. The 
Ordinance served as the foundation for our waste prevention system which landfills 
only 30% of Its waste. Most of our waste is Incinerated to produce steam and 
electricity, reducing the demand for other fossil fuels. 

Our system cannot compete with landfills (it was not designed to do so). Therefore, 
without legal flow control authority, we will likely be forced to get into the garbage 
collection business or subsidize the tipping lee with taxes so we can pay our debt 
service and meet contract obligations. 

Please support flow control legislation that Senators Wellstone and Grams have 
supported in the past. Please include my letter as a record in the Senate Environment 
and Public Works Committee hearing on Flow Control and Interstate Waste. 

Thank you for your consideration. 


Sincerely, 



Don Gray, Chair 

Dodge County Board of Commissioners 


cc Senator Paul Wellstone 
Senator Rod Grams 


An Equal Opportunity Employer 

Printed on Rocycled Paper 


@ 


U;\ww^Mlcont-dDc 
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Cfmitf 

Bzeetithr« 


mar t 0 


March 4, 1997 

Honorable John H. Quifee, Chainnan 
S«tate Comnuttee on Ei^onma^ aitd I^blic Worics 
410 Senate Dirksen Office Building 
Washington. DC 20510-6175 

RE: Interstate/How Control Statonoit 

Dear Senator Chafee: 

This statement is presetted to tbe Smate Committee on Environment and Public Works for 
inclusion in the testimoiiy presented at the hearing on flow control and interstate waste, which 
is schedukd for Klardt 18, 1997. 

The homeowners and businesses of Dutchess County have bera seriously impacted by the 
U.S. Supr^ne Court dedsionC.A. Carbone vs. Town of Clarkstown, ^M^h rendered our 
Cma^fiowocHiFditxx&ianceuneBt^MSBbie. Hie flow cmtfrol law in Dutdie^ Comity and 
the Put or Pay Contract with our Dutchess County Resource Recovery Agency (DCRRA) 
woe the underpiinBng twcessBun^ for the Dutdiess C(Wy Resource Recovery Agency to issue 
$40,000,000 rei^anie bmMJs to ill^^«ncslt mir kiU^ated solid w^e mm&gseomt in 

1984. 


VilHMiLSteiiilnui 

OwMjr Esettnivc 

27 Martel Sum 
Pougitteepsie 
NewYort 
12601 
(9i4)4S&-^ 
Fm<914)4S6-202I 

Fax (914) 486-2001 



The County has acted respoosilty in deafing with its solid waste by s^enutically cloiung non- 
comptying landfills, crmstructir^ a r^ource reco^ry plaitf recm^^ 

energy fiom sdid waAe and sdls steam to IBM and efectiic to Central Hudson Gas & Electric 
Corporation, as well as implementing an aggressive recycling and waste reduction program 
r^i^ing in the reocn^ry of man dsai 25% of tlu: waste stream here in Dutchess County. 
None of these programs «>uld have bera implonented Mnfooin the d^ility of the County to 
designate specific solid waste management fodthies to process our waste and recyclables, 
therefore, iiisurii^theflowc^Feveimes to pay our d<bts^ceuidcH>eratit^expeitses. Our 
ty^n has aiCCTaHdutly servk^ the of our C<Hn^ ica igif^ximatety Um y&n by 

providing environmentally sound solid waste disposal and recycling programs. 

The lack of aetkm tty Cm^ess to |»ss flbw contnd l^sladon that would ofls^ the r^ilts 
of tlK Carbone case has placed an addhional pn^ioty tax burdoi on am homeowners and 
businesses. It has also seriously threatened the viability of our Waste-To-Eno-gy plant and 
Materials ReoovoyFaeffity. In 1995 and 1996 the County goveniment was obligated to pay 
$6,500,000 to subside debt service pitymente and t^i^atiiig expeam of mir Resmn^ 
Recovery Agen^. The necessity to allocate diose fluids has a direct impact on our property 
taxpayers. This subsidy has caused serious n^atrve impacts for the County government in 
itself to delh^<^her necessary rnasdatedflsderal arid state {m^nrruL llie taxfM^ and 
diose in need of service such as the eideity sid chflilren, have been the one} who Imve suffiR'ed 
as County govemroent has bad to divert fnnds from health and human services to subsidize 
our RRA deficit caused by the Carbone dedsion. 
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Honorable John H. Chafee, Chairman 

Senate Committee on Environment and Public Works 

Page 2 


I am specifically requesting that you pass legislation that is similar to that passed by the Senate 
in 1996 (Senate bill on interstate and waste flow control No. S534). Unfortunately, last year 
the House of Representatives did not pass similar legislation and therefore, Dutchess County 
was again left without the power that it needs to control its own destiny. The implementation 
of this legislation would again empower the County to address its own problems locally and 
has no fiscal impact on the federal budget. 

Dutchess County does not believe that dumping garbage in someone else’s backyard is a 
preferable policy for us. Currently, New York State exports over 3,000,000 tons per year of 
solid waste to neighboring states and the outlook for the future, once New York City’s 
Freshkills Landfill is closed, is that another 3,000,000 tons per year will hit the roads, 
waterways and railways destined for Pennsylvania, Ohio, Virginia and who knows where else. 
Dutchess County needs your help to remain independent, control its own destiny, and to 
effectively operate its solid waste management system. Your action on this matter is very 
much appreciated. 

Thank you for the opportunity to provide this testimony to the Committee and I hope that you 
will take appropriate action. 

Sincerely, 



WILLIAM R. STEINHAUS 

County Executive 

WRS/sdo 

cc: Senator Daniel Patrick Moynihan 

Senator Alfonse D’ Amato 
Congressman Gerald Solomon 
Congresswoman Sue Kelly 
DCRRA Board 
Dutchess County Legislature 
Governor George Pataki 
C. Scott Daniels,, Executive Director, DCRRA 
Diane Shea, National Association of Counties 
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County of Emmet 

DEPARTMENT OF PUBLIC WORKS 

200 nVISION STREET 
PETOSKEY. MICHIGAN 49770 
616/348-0640 
FAX 616/ 348-0633 


March 12, 1997 


The Honorable John H. Chafee, Chainnan 
Senate Committee on Environment and Public Woits 
410 Senate Dirksen Office Building 
Washington, D.C. 20510-6175 


RE; Flow Control Legislative Action Needed 

Dear Senator Chafee: 

Please include the following statement in the hearing record at the Senate Environment and Public Works 
Committee hearing on Flow Control and Interstate Waste on March 18, 1997; 


Emmet County, Michigan has followed the directives of State Act 641 of 1978 regarding the ability to control 
the flow of waste within the borders of the County. In an effort to reduce waste, conserve natural resources, 
control costs, and provide County-wide recycling services, the County established a Solid Waste Ordinance in 
1991 which includes a provision for Flow Control. This Ordinance was approved by greater than three-quarters 
of the townships and municipalities in the County. 

The results of enforcing flow control in Emmet County have been extremely successful and strongly supported 
by constituents: Low tipping fees for garinge at the County owned transfer station, a comprehensive and 
convenient recycling pro^am with drop-off sites and a processing facility, and a permanent household 
hazardous waste center. All this has been made possible cost-effectively by allowing the County the authority 
to direct the flow of waste. 

The large hauling/disposal companies in the region are lobbying hard to assure that flow control is on its way 
out, which will increase fheir profits but hurt the people of Emmet County who voted the Flow Control 
Ordinance into existence and want to see the benefits of flow control continue in Emmet County. 

Flow Control does not hurt the solid waste haulers in the region. It provides a level playing field where they can 
all may compete effectively. Emmet County’s transfer station adds a surcharge to all garbage tipped there to 
support the recycling and household hazardous waste programs provided county-wide. According to a recent 
survey. Emmet County’s Transfer Station has the lowest hpping fee (including the surcharge) of all transfer 
stations in northern Michigan, even thou^ most provide no addihonal services to the disposal of garbage. 

If Emmet County loses the right to control the flow of garbage, the cost of disposing of garbage, recycling, and 
all related programs will increase significantly, requiring tax dollars to support a program that is now self- 
supporting, Please protect the ti^t for Counties to control the flow of waste in the best interests of its 
constituents. 

Millions of dollars have been invested to develop the County’s transfer station, recycling processing facility, and 
household hazardous waste cmiter. All me subject to failure if Flow Control is not protected by the Legislature. 
The comprehensive solid waste management approach taken here has been a model for rural communities in 
Michigan for its success and cost effectiveness. 
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The Honorable John H. Chafee, Chairman 
Page 2 

March 12, 1997 


Emmet County’s transfer station facility is the desipiated facility where solid waste in Emmet County is required 
to be dumped. And yet it still gets transported to a landfill outside of the County. By competitively bidding the 
disposal of all of Emmet County’s waste in five to ten year contracts, the County gets the best price for the final 
disposal, and also allows each of the area’s private landfills the opportunity to be the recipient of the County’s 
solid waste. 

The Emmet County Department of Public Works is the responsible government agency for solid waste 
management in Emmet County. We have designed and implemented a successllil program that reduces waste, 
encourages recycling, and offers comprehensive resource recovery options. These programs depend on local 
Flow Control, Support local control so we can continue to get the job done right! 

Thank you for your consideration. 


Sincerely, 




Elisa Seltzer, Director 
Department of Public Works 


cc; Senator Spencer Abraham 
Senator Carl Levin 
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Sheila Ellis Hixson 

Director. Conoressional RelatiomS 



March 31, 1997 

The Honorable John Chafee 
505 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Senator Chafee, 

On behalf of Tony Ciofalo and the National Solid Wastes Management 
Association, I thank you for his opportunity to testify at the March 18 hearings on the 
impact of restrictions on the movement of solid waste between and within states. 

As his testimony noted. Congressional legislation to restore flow control or to 
enact limits on interstate transportation of solid waste, will only lead to more expensive 
solid waste services with no corresponding gains in public health or safety. In this 
letter, I would like to address some of the issues raised during the hearing. 

Bonds 


Immediately after the Carbone ruling in May, 1994, flow control proponents 
began warning that their bonds were In danger of default and that investors would 
suffer losses. One bond rating agency dramatically downgraded the ratings for 14 flow 
control facilily bonds and warned of additional downgradings if Congress didn't act 
immediately Now that the sky hasn't fallen, we are told that the Tog' has settled in and 
that investors and local governments will suffers long. slow, painful illness. 

Yet, reality is far bnghter than these gloomy forecasts. Bonds are safe, investors 
are being paid and the fog is lifting. 

In fact, the bond rating agency only downgraded one additional facility's bonds. 
At the same time, hundreds of solid waste facility bonds remain at their original ratings. 
Even among the smaller universe of uninsured solid waste facility bonds, only a small 
minority of flow control facilities have had their bonds downgraded. 

Investors are not suffering. None of the downgraded bonds were “AAA” bonds. 
Of the 15 bonds downgraded by Moody's Investor Senrice, 13 were onginally rated as 
“A*. ‘Baa’ or lower. Investors knew what they were buying. They knew they were 
purchasing a higher degree of risk in exchange for a higher rate of return on their 
investment. 




N.VTk INA I . Sot 1 1> Wastks 
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Guaranteed Waste Supply 

Ftow control proponents insist that flow control is necessary to guarantee a suflident 
waste supply for their fecilities. A Connecticut state official, for instance, testified that flow 
control is necessary to ensure that Connecticut towns have enough trash to meet their 
contractual requirements at disposal facilities. 

Even when they had legal flow control, many Connecticut communities failed to 
meet their contractual garbage supply requirements. As Stephen Lynch, president of R. 
Stephen Lynch & Co., points out, “Well before the Supreme Court’s Carbone ruling in May 
of 1 994, significant dis^vantages of legally mandated flow control were being e>q9erienced 
by numerous communities. In the late 1980's and early 1990's, as a result of a general 
economic recession and the growing percentage of waste being recycled, the supply of 
MSW for incineration or landfill disposal fell short of levels which had been previously 
projected.” 

A healthy economy and competitive tipping fees should guarantee that disposal 
facilities receive enough garbage. 

Interstate Waste Restrictions : 

Proponents of restrictions on interstate transportation of solid waste insist that their 
states need to be protected from the “hazards" of out-of-state waste. They also insist that 
their disposal capacity is threatened. 

Waste is waste. Out-of-state solid waste Is no different in composition or 
environmental threat than in-state solid waste. Both are subject to the same RCRA 
regulations protecting ground and surface water and air. The origin of the garbage is 
irrelevant to the environmental protections served by these regulations. 

As for ttre capacity argument, MSW disposal capacity has risen dramatically in the 
last ten years. In 1985, only 25 states had more than 10 years of disposal capacity. In 
1995, 38 states have more than 10 years of disposal capacity. 

Americans benefit from ttie most cost efficient and environmentally safest solid 
waste management system in the work). It does not need to be fixed. 

Sincerely, 

Sheila Ellis Hixson 

Director, Congressional Relations 
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Statement of Anthony W. Hayes, Director of Public Works, Falmouth, ME 

Chairman Chafee and other distinguished members of the Environment and Pub- 
lic Works Committee: I write to you today as a representative of a small community 
which has been adversely and significantly impacted by the court ruling in the 
Carbonne v. Clarkstown case. Communities are seen as having a legal responsibility 
to provide some services to its citizens. By law, waste disposal is one of these serv- 
ices. In Carbonne the court saw fit to redefine the rules by which municipalities in- 
terpreted their responsibilities but also saw that there would be need for Congress 
to act to mitigate substantial economic harm to some communities. 

Before Carbonne, area wastes were disposed of at a regionally owned and oper- 
ated municipal waste to energy plant with commercial waste fees at $65 per ton. 
Without flow control we were forced to reduce commercial fees. 

After Carbonne the same waste is going to the same plant, except at a reduced 
commercial rate of $40 per ton. Residential disposal fees have had to increase to 
$98 per ton to provide sufficient revenue to the plant to pay long term debt, operat- 
ing costs, and for pollution upgrades. The losers are the residential customers whose 
tip fee has increased by more than 50 percent. Businesses have seen no reduction 
in waste disposal fees from haulers but have seen higher property teixes in the area 
to help fund residential tip fees which are usually paid for with property tax dollars. 

The winners are the waste haulers who have pocketed the tip fee savings. 

Almost $3 million per year in disposal fees have been shifted from commercial 
haulers to residential taxpayers. This represents a huge windfall for the haulers! 
No wonder they support the status-quo! 

Municipalities and taxpayers must have relief from the financial mess created by 
a shift in law after the multi-million dollars investment. 

While some may feel that the issue of Flow Control has been resolved. I am sure 
you recognize that is not the case. Just because a story is not front page news does 
not mean it is not of great significance. Though flow control affects only a portion 
of the country and only some communities, that impact is severe for many. Fal- 
mouth’s waste disposal budget increased by nearly 76 percent. If this were an issue 
impacting all the country, the impact would be more than $2 billion dollars. Because 
it does not impact everyone should not be the measure of its importance. 

Please return to the near unanimous agreement of several years ago and draft 
limited grandfathering legislation that addresses the needs of the significant num- 
ber of citizens impacted by the law court ruling on flow control. 

Thank you for the opportunity to comment on this issue. 
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Of New York Solid Waste Associations 


March 14, 1997 


The Honorable John H. Chafee, Chairman 
Senate Committee on Environment and Public Horlcs 
410 Senate Dirksen Office Building 
Washington, D.C. 20510-6175 

Statement In Support Of Federal 
Solid Waste Flow Control Legislation 

Dear Senator Chafee: 

This Federation includes the Hew York Chapter of the Solid Waste 
Association of North America, the New York State Association For 
Solid Haste Management, and the New York State Association For 
Reduction, Reuse and Recycling, Inc., a combined membership of over 
600 solid waste and recycling professionals. 

The Federation of New York State Solid Haste Associations strongly 
supports a federal bill to restore flow control authority to 
qualified state and local governments. We request that this 
statement be Included in the record for the upcoming hearing by the 
Senate Environment and Public Works Committee. We also request your 
support and action to bring a resolve to this critical problem. 

In New York State alone, there are 25 communities, many of which 
are counties or multiple county entities, which have been or are 
expected to be affected by the flow control issue. Millions of New 
York State taxpayers are at risk. The aggregate capital Investment 
for solid waste management facilities which used the foundation of 
flow control exceeds $1.2 billion. 

The awareness of this problem and the need for Congressional action 
is heightened by the upcoming closure of New York City's Fresh 
Kills landfill. This closure will double the quantity of waste 
exported from New York State (already estimated at 4 million tons 
annually) and that will certainly push neighboring states to try to 
block Importation. Every Congressional proposal has linked the 
Interstate and flow control Issues. In short, flow control is a 
necessary tool for local communities to manage their solid waste, 
and it will be even more important with the close of Fresh Kills. 


P.O. Box 13461, Albany, New York 12212 
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Honorable John H. Cbafee 
March 14, 1997 - Pago 2 


Major initiatives in reduction, recycling, waste-to-energy and 
integrated systems are in jeopardy unless a federal flow control 
bill is passed. As noted below, there have already been significant 
financial consequences. And, the award of damages by the federal 
court in the Hennepin County, Minnesota case is an ominous prospect 
for New York State communities. The six localities noted below 
illustrate the breadth and severity of the problem in our state. 


• Dutchess County - taxpayers paid $6.5 million more in property 
taxes in the last 2 years to subsidize the County Resource 
Recovery Agency. 

• Oneida and Herkimer counties - a federal lawsuit threatens to 
force property taxpayers to pay off $47 million in bonds. 

• Montgomery, Otsego, and Schoharie Counties - stopped recycling 
collection services and face dismantling the entire solid 
waste management system. 

• Warren and Washington Counties - face up to a $2 million 
shortfall in revenues. 

• Town of Babylon - lost $2 million in 1995 alone - 6% of its 
total town budget. 

• St. Lawrenee County ~ bond rating lowered as the authority 
faces a $1 million short *f all this year. The Covinty will need 
to l>orrow up to $3 million to subsidize the authority. 

He recognize that the Senate passed a flow control bill, now nearly 
two years ago. But we request that you renew your efforts because 
local governments continue to face increased financial obligations 
for the elderly and children who have suffered as County 
governments divert funds from health and human services to 
subsidize solid waste management. 


fi-i V 



New York State ^ New York Chapter New York State 

Association For Solid Haste Association For 


Solid Haste Association of Reduction, Reuse, and 

Management North America Recycling, Inc. 
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FultonCounty 


REDUCE • REUSE • RECYCLE 


FULTON COUNTY 
DEPT. OF SOLID WASTE 
P.O. Box 28 

JOHNSTOWN, NY 12095 


(518) 762-0501 
FAX: (518) 762-2859 

George Bevington, Director 


March 17, 1997 


Honorable John Chafee, Chairman 
Senate Committee on Environment and Public Works 
410 Senate Dirksen Office Building 
Washington, DC 20510-6175 

Dear Senator Chafee: 

It is my understanding that further discussion on the effects of the loss of solid 
waste flow control authority could possibly occur during the next several weeks. 
I hope this is the case, since this issue is extremely important to Fulton County 
and other municipalities across the nation. 

Fulton County owns and operates an integrated solid waste system, including 
several rural transfer stations, a new landfill, and a recycling collection and 
processing center. This complex system for a small, rural county, (population 
55,000), was not cheap. Over $21 million has been invested during the last 
decade for the infrastructure and $5 million is spent annually to operate the 
system. This investment of public funds has been made to properly manage 
solid waste. The lack of flow control authority jeopardizes the accomplishments; 

• Our integrated system is threatened by the loss of revenue to non- 
compliant facilities which could result in difficulty paying off bonds. 

• A loss of revenue would certainly result in the elimination of garbage 
subsidized programs, namely our curbside recycling collection system 
and processing facility. 

• Our system is currently NOT subsidized by taxes; if revenue losses occur, 
the money would undoubtedly be added to the backs of the taxpayers 



Senator Chafee 
March 17, 1997 
Page 2 
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Fulton County, and other municipalities, need flow control. Please use your 
influence in Washington to pass the necessary legislation. I request that this 
letter be added to the record for the upcoming hearing by your Environment and 
Public Works Committee. 


Sincerely, 



George Bevington 
Director 


cc: Senator Alfonse D'Amato 

Senator Daniel Patrick Moynihan 
Congressman John McHugh 

c;\primarv\doc\mar17 
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J H o u s a 1 {) n I c 
^Resources 
A R e c o V e r \ 
u t h o r i t y 


OIJ Town Hail. Rlv 2.' 
Br.H.kriofd.CTOftXtU 
I’iionc (2().'^» 77.5-0256 
Fa\. (20.^) 740-<)l67 


March 17, 1997 


The Honorable John H. Chafee 

Chairman, Environment and Public Works Committee 

Room SD-410 

United States Senate 

Washington. DC 205 1 0 

Re: Municipal Solid Waste Flow Control Legislation — 

INCLUSION OF THIS LETTER IN MARCH 18, 1997 HEARING RECORD 

REQUESTED 

Dear Mr. Chairman; 

This letter is submitted on behalf of the Housatonic Resources Recovery Authority 
("the Authority" or "HRRA") in connection with the upcoming March 18, 1997 hearings 
before the Environment and Public Works Committee. Those hearings will address municipal 
solid waste flow control (and interstate waste transportation) legislation. Federal legislation to 
grandfather existing uses of flow control authority by local government is a critical need for 
the communities that comprise the Authority. 

This urgent need for federal flow control legislation is a direct consequence of the 
Supreme Court’s decision in the C&A Carbone v. Town of Clarkstown case. HRRA’s 
reliance on flow control authority had its origin in a decision made in the early to mid-1980’s 
to reduce significantly our previous reliance on landfilling as a primary means of managing 
MSW. The HRRA member communities evaluated a broad range of alternatives. After that 
process was completed, our communities decided to pursue waste-to-energy/resource recovery 
as part of an integrated system emphasizing waste reduction and recycling. 

Today, HRRA faces destruction of the integrated waste management system that our 
citizens have so diligently developed since the 1980’s. A key example is diversion of 
recyclables — skimming the most profitable recyclables by haulers has deprived HRRA of a 
significant portion of the revenues that were pledged as a base component of the financial 
structure underlying our integrated waste management system. The loss of recycling revenue 
has already forced HRRA to cancel a forward-looking program to recycle construction and 
demolition debris. To make matters worse, deliveries of municipal solid waste to HRRA’s 
facilities have, like recyclables, also plummeted due to the absence of federal flow control 
legislation -- deliveries declined 41% in February 1997 from the February 1996 level. 
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Our user fee based waste management system cannot continue to operate with the revenue 
deficits that we are sustaining, and the difference will have to be made up by increased taxes 
on our citizens. 

Without further belaboring this matter, the need for federal flow control legislation is 
paramount to HRRA and scores of other similarly-situated communities throughout the Unitwi 
States. Accordingly, we seek legislation that protects the HRRA communities and other 
similarly-situated communities that had underteken financial obligations in reliance on flow 
control authority prior to the Carbone decision. Cartone changed the rules "in the middle of 
the game"; we need federal legislation that provides a fair and reasonable transition to the new 
rules. 

Your consideration of HRRA’s views on this matter is certainly appreciated. I should 
also note that this letter is being provided to Senator Baucus, Ranking Member of the 
Environment and Public Works Committ^. 


Sincerely yours, 



Robert Palmer 
Director 

Housatonic Resources Recovery Authority 


cc: The Honorable Christopher J. Dodd 

The Honorable Joseph Lieberman 
Mr. Duane Nystrom 
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The Solid Waste Disposal Authority 


EOOIEl CXWER 
Executive Diflectof 


of the City of Huntsville 


FREEMAN HOLIFIPI R 
Boara Member 


JAMES R teOBEITER 
Chairmaf. 


March 14, 1997 


DOUGLAS C MARTINSON SR 

BoarC Member 


DR B JEANNE FISHER 
Vice c^itireri 


S MICHELLE OWENS 
Execidne SecnRaiy 


EDWARD J OTTMAN. JR 

Secretaiy /Treasurer 


The Honorable John H. Chafee 
Chairman, Environment and 
Public Works Committee 
Room SE-410 
United States S^ate 
Wjtehington, DC 20510 

RE: Municipal Solid W^te Flow Control Legislation - 

INCLUSION OF THIS LETTER IN MARCH 18, 1997 HEARING 
RECORD REQUESTED 

Dear Mr. Chairman; 

This letter is submitted on behalf of the Solid Waste Disposal Authority of the City of 
Hunteville, Alabama ("the Authority") in connection with the upcoming March 18, 1997 
hearings before the Environmental snd Public Works Committee that will address, among other 
things, municipal solid waste flow control legislation. As explained below, there is a pressing 
need for federal legislation to grandfather existing uses of flow control authority by local 
government. 

The need for federal flow control legislation is a direct consequence of the Supreme 
Court's decision in the C&A Carbone v Town of Clarkstown case. The Authority's reliance on 
flow control had its origin in a decision in the mtd-1980‘s, made to a significant extent based on 
environm^tat concerns, to reduce significantly our previous reliance on landfilling as a primary 
means of managing MSW After a thorough evaluation of alternatives, we decided to pursue 
waste-to-energy/r^ource recovery as part of an integrated system emphasizing waste reduction 
and recycling The Authority now has more than $120,000,000 in outstanding debt for our 
modem, environmentally advanced wasto-to-energy facility. Immediately pret^ing issuance of 
the bonds, the Authority Altered into a 25 year agreement with the U S. Government to provide 
en«-gy from combustion of waste to Redstone Arsenal. As a result of this agreement the U S. 
Government avoided a +$80,000,000 investment to replace the obsolete steam generating 
€X|utpment on Redstone 


P.O. Box 2619 ♦ Hantsritlc, Ai^aota 3S«M-2619 ♦ (205) 890>60S4 ♦ fax (205) 880-7615 
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March 14. 1997 
Fase Two 


The need for federal flow control legislation is urgent This is demonstrated by what has 
been happening to the solid waste bonds of many communities across the United States. As an 
example of this, Moody's Investors Service has downgraded 15 solid waste debt issues -- 
approximately half to below investment grade Moody's has placed 19 additional solid waste 
bond issues in the "unstable-credit watch" category due specifically to the absence of federal 
legislation to "grandfather" flow control authority. This troubling situation continues to worsen, 
accelerate depletion of cash reserves, curtail capital expenditures for waste management and 
other services, terminate recycling and household hazardous waste collection programs, increase 
local taxes and user fees, and terminate employees. 

We seek legislation that protects communities, like the City of Huntsville and the 
Authority, that had, prior to the Carbone decision, undertaken financial obligations in reliance on 
flow control authority. Carbone changed the mies "in the middle of the game” and we need 
legislation that providra a fair and reasonable transition 

In closing, your consideration of the Authority's views on this matter is most appreciated 
Also, I will be providing a copy of this letter to Senator Baucus, Ranking Member of the 
Environmental and Public Works Committee 

Sincerely, 

Eddie L. Coker 

Executive Director 

ELC/mo 

cc: The Honorable Richard C Shelby 

The Honorable Jeff Sessions 
Mr. Ihiane Nystrom 
SWDA Board of Directors 
Scott Duboff, Esq. 

C^haries YamgCT, Esq. 


P.O. Box 2619 ♦ Hmtsville, Alabama 35866-^19 ♦ (^) 880-6(»4 ♦ fax (2(») 88b>?6iS 



COUNTY of ISLE OF WIGHT 

THE COURTHOUSE 

March 20, 1997 


Mr. Duane Nystrom 

415 Hart Senate Office Building 

Washington, D.C. 20510 

Dear Mr. Nystrom: 

On behalf of the Isle of Wight County Board of Supervisors, I am 
corresponding with you to advise that Isle of Wight County supporte the 
prompt passage of waste flow control legislation. 

Isle of Wight County is a member jurisdiction of the Southeastern Public 
Service Authority of Virginia (SPSA). SPSA is a political subdivision of the 
Commonwealth of Virginia and was established in 1976 to provide 
integrated municipal solid waste management services. At the time the 
eight (8) member local governments joined together to comprehensively 
manage their solid waste, there was no private sector options available. 

Each of the communities has contracted to deliver or cause to be delivered 
to SPSA at least 95% of the solid waste generated within each member 
community. These contracts were executed in the early 1980s and provided 
the necessary financial support for the issuance of municipal revenue bonds 
by SPSA. An integrated regional waste management system was 
constructed. The system includes a waste-to-energy plant providing power 
to the United States Navy, a refuse derived fuel plant, a landfill, eight (8) 
transfer stations, and an exterwive recycling program. SPSA's current 
revenue bond debt is in the amount of approximately $260,(M)0,0(X). 

During the early 1990s, eight (8) large private landfills were developed in 
Eastern Virginia. Following the May, 1994 Supreme Court decision in 


RO. BOX 80 • ISLE OF WIGHT • VIRGINIA 23397 • (804) 3S7-3I91 
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Page 2 
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Carbone vs. Taum of Clarkstown (NY), the diversion of waste to these landfills 
has caused SPSA to experience a steady and dramatic loss of commercial 
waste. This loss has exceeded 25% from 1994 to 1996 and the decline 
continues. This same loss of waste has led to a 43% increase in the tipping 
fee and a downgrading of SPSA's municipal bonds. 

It is important to note that these municipalities in Southeastern Virginia 
made heavy financial commitments when there were no other options 
available. They acted responsibly to comply with Federal environmental 
policy and, in fact, received direct Congressional support in the creation of 
a waste-to-energy S 5 ?stem with the United States Navy. They followed to 
the letter the waste management hierarchy established by the U.S. EPA in 
its report. The Solid Waste Dilemma: An Agenda for Action. Without flow 
control legislation, SPSA and its member communities will continue to 
experience the adverse financial consequences brought about by the 
diversion of waste. 


It is unfair to the communities and the bondholders to have the rules 
changed in mid-stream. The immunities and the bondholders should be 
protected through the enactment of flow control legislation. 


We appreciate the opportunity to submit these comments on this very 
important matter. Please include this letter as part of the record of the 
Senate Committee on Environmental and Public Works on the subject of 
waste flow control and interstate waste. 


WDGchm 
cc: The Honorable John W. Warner 
The Honorable Charles S. Robb 

Mr. Durwood S. Curling, Executive Director, Southeastern Public 
Service Authority of Virginia 
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SOLID WASTE DIVISION 

nasia-ta-BmrQy FaclKty 
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Landfll! Operations 
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Board of Public Works 


JEPRY O. KOOiMAN 
Cnairman 
ROGER G. LANINGA 
Vic* Chairman 

STEVE HEACOCK 
Sectetafy 
CHERRY H. JACOBUS 
KATHY KUHN 
DAVID H. MORREN 
BiV REKENY 
CURTA. KEMPPAINEN 

Direstor 


March 17, 1997 


The Honof^lc John H, Ch^ee, Chairman 
Senate Committee on Environment and Public Works 
4t0 Senate Dirksen Office Bldg. 

Washington, D-C. 20510-6175 

HE: SOLID WASTE FLOW CONTROL 


Dear Senakjr Chaffee 

This correspondence is a statement tor the public hearing before the Senate Committee 
on Environment and PuDlic Works to be held on March 1 B, 1 997 concerning solid waste flow 
control. I ask that this statement be included in the hearing record. 

On March 12. 1997, the Kent County Board of Public Works fBPW) adc^ted a resolution 
ID reduce the disposjj rate at our Waste-to-Energy Facility (WTE). The rate was reduced 
because waste haulers threatened to significantiy lower their solid waste deliveries to the WTE. 
,A reduction In solid waste deliveries would have serious operational and economic effects. The 
following will expiairf how this ail came about and the major financial predicament the County is 
facing. 


After the U. S. Supreme Court ruled In Carbone v Town of Clarkston, that *ftow confrol 
ordinances" violated the Commerce Clause of the U. 5. Constitution. Kent County had to 
develop a f^an to insure solkJ waste delivery to the wrs. The County developed and entered 
into •'Interim Delivery Agreemems" with most waste haulers In August 1 994. The Agreements 
require haulers to deliver their designated pro rata or "quota" share of the WTE's cap^lty for an 
interim period (i.e., until Congress enacts riow control legislation). These agreements ensured 
sufficient waste for the operation of the Wl^ whiie forestalltog legal challenges to our flow 
control ordtoances under Carbone, until Corrgress enacts flow control legislation. Since they 
were intended to be only an interim arrangement, me Agreemems are terminable by haulers 
anytime. 

Unfortunately, Congress has still not acted on flow control legisiation nearly three years 
after the Carbone dedsion. Last month. Waste Man^ement, Inc. and United Waste (which 
collectively represent approximately 62% of the waste flow to our WTE) lequesfed the immediate 
renegotiation of the interim [^fivery ^reements arto reductiems in fftoir ^ild waste delivery 
quota. They have threatened to unilaterally reduce their quota set forth in ffie Agreement if ffieir 
demands are not met. This situation places the County ih a very onerous position. Oih' options 
are limited - which poses increased risk exposure on our bond indebtedness. 


Earl Q. Woodwerttl Bulldlns • 1SOO Seribnar Ayatwa, N.W. • Qrand Rapids, Miehigan 49604-3298 
Talaphane: {916) aas-sss* Facaimiia: {91 B) 334-3338 E-Uall addraaa: ke«iw0dpw.co.|ient,mi.ua 
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t0A«0 OF FUftLiC WOIKS 
OF 7MC COUNTY OF N ■ H T 

Sen. J. Chaffee 
March 17, 1997 
Page 2 


The BPW hauj few choices to insure solid waste deliver to Hie WT€ They could have 
taken legal action, but in light of earlier court decisions, an attempt to enforce the flow control 
ordinances would likely not be successful. Meanwhile, waste haulers may stop ail deliveries to 
the WTE. 

The only other short-term option was to lower the disposal rate at the WTE (resolution 
attached). Lowering the rate for the remainder of 1 997 will cost the County $2.2 million. If this 
problem goes beyond 1997, funds to support the facility may have to be covered from the County 
General Fund at the expense of other programs. 

Kent County, in good faith, implemented waste-to-energy as an alternative to solid waste 
landfills. At that time we received a U. S. Environmental Protection Agency. Urban Policy Grant 
for this purpose. Now the rules have changed, placing Ihe County in a very difficult financial 
position. 

In addition. November 1. 1997. the County is planning to refinance $02.5 million in 
general obligation debt for the WTE in an ahempt to lower interest rates and save money. 
Because rating agencies are asking questions concerning our ability to direct waste to the facility, 
our credit rating is at risk 

your support for the immediate passage of flow control legislation is requested. 


Sincerely, 

KENT COUNPT BOARD OF PUBLIC WORKS 


Jerry O. Koolman 
Chairman 

C-' 

Senator Carl Levin 
Senator Spenc»r Abraham 
Pat Malone, Chairman, KCBCX: 
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Kingf County 


Match 14, 1997 


The Honotable John H. Chafes 

Chair, Senate Environment and Public Works Committee 
United States Senate 
410 Dirksen Senate Office Building 
Washington, D.C. 20510-6175 

Dear Senator Chafee: 

King County is aware that the Senate Environment and Public Works Committee has scheduled a 
hearing on March 18, 1997 to ifiscuss the need for federal legislation to reestablish solid waste 
flow control authority for local govanments. The purpose of tins letter is to state for the hearing 
record that King County wishes to see flow control legislation passed by the lOS"" Congress. 

Flow control authority is an issue of major concern to King County because of the considerable 
financial impact the lack of flow control authority will have on our ability to provide solid waste 
management services to the residents of King County. The k^ reasons why flow control is 
important to the County are as follows. 

• The County provides solid waste trmisfer and disposal services to approximately one 
million citizens and businesses located in urban and rural King County, excluding the City 
of Seattle. These services include comprehensive plannit^ waste reduction and recycling, 
and transfer station and landfill disposal. 

• Like many local goveniments, the County has incurred significant debt to provide solid 
waste management services. The outstanding debt for the County is approximately $90 
million. This debt is paid for through fees charged at disposal sites. Iflocal flow control 
authority is lost, outstanding debts will remain but may have to be paid, in part, with tax 
revenue that is currently used to pay for other services. 

• The County is also liable for federally mandated landfill closure and post-closure 
maintenance costs for the Cedar Hills Kegiona! Landfill. The outstanding Uility is 
qtfxoximately $25 nuUioa These costs sre also paid^ for through disposal fees. If the 
County is unable to generate sufficient disposal fee revmiues, the closure costs may also 
have to be paid with tax revenue that is currently used to pay for other services. 
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The Bbnorable John H C3si&e 
March 14, 1997 
Page 2 


In order to meet Kh^ Counts needs Ah' dl of the types of solid waste it manages, a flow control 
biil must contain three dements: 

• Permit flow control to sofid wade &dlities, or systene of &cihties, where flow control 

was iraplemraited befine IS, 1994; 

• Maintain flow contrtd until a local governments’ outstanding bond debts are paid and 
contractual obfigations have bear fiilflUed; and 

• Allow flow control to fidhties for i^ch construction permits have been obtained, 
contracts were in effoct, bonds were issued, or construction and operating permit 
applications filed prior to h&y IS, 1994. 

In closing, we thank you firr the attention and consideration being given to this important issue. If 
you have any questions or if you would like additional information, please contact any of us at the 
number bdow, or Rodney O. Hansen, SoGd Waste IKvision Manager, at (206) 296-43SS. 



Louise Miller 

Chair, XJtiiitws and Katoral Resources Omunittee 
King County Council 
(206) 296-1003 


RS:jl 


cc: Senator Slatie Gorton 

Soator Patty 
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Marion Count ij 

OREGON 

BOARD OF COMMISSIONERS 


(S03) S88-S212 

•OARDOF 
COMMISSIONERS 
Randall Franke 
Cary Heer 
Mary Pearmine 

ADMINISTRATIVE 

OFFICER 

Ken Roudybush 


March 14, 1997 


The Honorable John H. Chafee 
Chairman, Environment and 
Public Works Committee 
Room SD-410 
United States Senate 
Washington, DC 20510 

Re; Municipal Solid Waste Flow Control Legislation -- 

INCLUSION OF THIS LETTER IN MARCH 1 8, 1 997 HEARING 
RECORD REQUESTED 

Dear Chairman Chafee; 


This letter is submitted on behalf of Marion County, Oregon and addresses 
municipal solid waste flow control legislation, as well as the upcoming hearings 
(March 18, 1997) before the Environment and Public Works Committee 
concerning flow control and interstate waste transportation legislation. 

The need for federal flow control legislation is a direct consequence of the 
Supreme Court’s decision in the C & A Carbone V. Town of Clarkstown case. 
Flow control is a fundamental tool that has allowed Marion County to 
implement our local decisions as to how to best manage our community’s 
municipal solid waste. This has included not only development of our 
environmentally advanced waste-to-energy facility, but also a comprehensive, 
integrated MSW management system that addressed all components of solid 
waste management— waste reduction, reuse, recycling, composting, combustion 
with energy recovery and landfilling. It takes all of these components to have a 
successful program, one that addresses more than just disposal of waste. 

Those who oppose flow control have a much narrower, short-term focus- 
disposal of waste at the best price avail^le today without the long-term 
financial and managerial responsibility of an integrated system. That viewpoint 
overlooks the fact that although all of us are quite willing to pay to have our 


Marion County Courthouse • 100 High Street NE • Salem, Oregon 97301-3670 


461 


trash hauled away, many critical municipal solid waste management services, 
such as recycling, lM»isdiotd l»zardous waste collection, lottery collection and 
educational programs, cannot iHoduce any revenue and instead impose 
substantial costs. Flow control allows Marion County and many other similarity 
sipjated communities to ^»n«iate die hinds required to support these in-ogams 
widiout hawng to rely on taxi^ and cmr approach is directly encouraged 1^ 
long «itabl»hed fedo^ policy. See, e g . U.S. EPA, Variable Rates in Solid 
Waste: HandbocAforSoM Waste Officials, Volume I-Bicecutive Summ^ 2, 
EPA 910^-9(>-012a (Jtme 1990) (discourages use of general taxes to fund solid 
waste management because no incentive to reduce waste volume is provided 
and encmirages illume l^ised usct fees). 

Without flow control authority Marion County would lose its ability to provide 
many programs that art necessary to reduce waste volume and manage our 
MSW in ti^ mc»t environmentally sound manner. Here are just a few examples 
of those programs; 

Master Recycler Program . This program provides classroom 
instruction to Marion County residents regarding waste reduction 
and recycling. 

Baclcvard “Composters at Cost’" . Marion County has cotM’dinated 
with landsc^ing nurseries and various local retailers to sell 
backyard compo^rs at cost to our residents. 

“Paint Bade” . Marion County has a prr^ram for collecting 
unwanted housdnild paint The paint is collected and remi?^, 
and dien redistributed to local fire deparlmente and police 
stations for use by the public to paint over graffiti. 

Recycling Grant Proyram Marion County us^ part of flow 
control-derived revenues for grants dial are awarded to 
outstanding programs and educational activities that will advance 
Nforion County’s waste reduction and recycling polici^. 

These programs were developed to make long-term gains in our efforts to 
reduce the amount ofwaste that has to be disposed by our citizens. Ourefforts 
havealrearfypa^c^ We «e recycling at a 2S percent rate todity, ai^ goal 
is to readh the 35-^ percfxit level by the yea^ iKXK). 

Widiout huther bebbt^ii^ diese matters, Marimi County seeks legislation diat 
{protects commiuiities diat had, prior to the Carbone decision, undertaken 
financial oldigatUms in reliance on flow ccmtnd midimity. Wifoout flow control 
authemty, foe excdl^ pmgress foa^ County has made for the braefit of 
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our environment-sizeable reductions in waste generation and significant increases 
in recycling— will simply not be able to coiUinue. 

This letter is being provided to Senator Max Baucus, Ranking Member of the 
Environment and Public Works Committee. 

Thank you for your consideration. 

Sincerely, 



The Honorable Gordon Smith 
/Mr, Duane Nystrom 
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MECKLENBURG COUNTY 

Board of County Commissioners 


March 17, 1997 


The Honorable John H. Chafee 
Senate Committee on Environment & Public Works 
410 Senate Dirksen Office Building 
Washington, DC 20510-6175 

Dear Senator Chafee: 

We understand that on March 18, 1997 your committee will be holding a hearing on Flow Control 
and Interstate Waste. Mecklenburg County, North Carolina has been significantly impacted by 
the lack of flow control. Enclosed is a summary of this impact that we would like to be included 
in the hearing record. 

We appreciate you taking the time to hold a hearing on this issue which has had an extreme impact 
on our county. 


Sincerely, 



H. Parks Helms, 
Chairman 


HPH:CS/vlt 

Enclosure 


PEOPLE . PRIDE • PROGRESS 


720 East Fourth Street • P.O. Bo.\ 3 178? • Cliariont;. North Carolina 2823 1 


(704)336-2472 
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Mecklenburg County, N.C. - Impact of No Flow Control 


On June 17, 1991, Mecklenburg County entered into an amended and restated contract 
with BFl, Inc. to provide landfill services for all county waste that was not incinerated or 
recycled. Mecklenburg County planned to direct all waste to the BFI Landfill and the County 
incinerator to meet contractual obligations. All of this was in accordance with a County solid 
waste management plan that was adopted by the county and six municipalities (Charlotte, 
Huntersville, Davidson, Cornelius, Pineville, and Mint Hill) between 1988 and 1989 and amended 
in 1990 and 1992. In November 1991, after a public hearing, the county adopted a flow control 
ordinance and in early 1992 directed all private haulers to take their waste to the BFI Landfill 
beginning April 1992. 

The county was then sued by a local hauler and enjoined from enforcing the flow control 
ordinance against the hauler. Later in 1992, after months of discussion, BFI filed suit against 
Mecklenburg County for failure to send all waste to the BFI Landfill. This was followed by 
months of negotiations and in June 1993 Mecklenburg County entered into a settlement contract 
with BFI that requires the county pay BFI 60% of the lowest use fee for all county waste that is 
not delivered to the BFI Landfill and is not recycled or incinerated. This is essentially a “put or 
pay’’ contract. Since July 1993, Mecklenburg County has paid BFI more than $6.5 million in 
penalties for waste that BFI did not receive. The county’s contract with BFI runs through 
June 30, 2001. 
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,omct py 


Environment^ AssMarice 


^ , Harc(i 17, J997 

The HocK^bie lolm H. Cba&e . > . > 

Cbair, Senate Environment and Public Tories Conlmittee 
SOS Dtrksen Senate Office Building 
United States Senate 

Washington 0.C 20510-3902 _ . ' \ 

Dear Chainnan Chafee and Membeis of the Ezrvironment and Public Works Committee: 

The State of Minnesota urges you to support the passage of “flow control” ;legisiaiion to enable 
Minnesota counties to protect pablic health and manage waste in the most environmentally ^ / 
responsible maimer. 

Some time ^o, Minnesota took signifleanc steps to curtail the environmental threats posed by 
landfills. Besides clo^ng most of the state’s landfills and implementing successful recycling 
programs (over 45S^ of Minnesota’s solid waste is recycled), many Minnesota communities 
developed alternative disposal methods such as composting and waste-to-energy facilities. These 
facilities handle about one -third of the state’s solid waste. Due to the loss of flow control autoority» 
a significant amount of Minnesota's garbage is now going to out*cf state landfills instead of to 
Minnesota’s more environmentally responnble tedlities. This ‘*flow” of solid waste to ovit-of state 
landfills undermines Minnesota’s resource recovery policy, creates long-term enviromnental threats 
and forces Minnesota communities to subsidize envixonmentelly superior facilities through higher 
cases or service fees. Minnesota is being penalized for protecting the environment. 

Thus, Governor Ame Carlson aslud us to reiterate his Adminimadon’s support of federal 
legislation fliat would restore the flow control authority to those communities that had entered into 
legally binding contracts for delivery of municipal solid waste to designated waste management 
prioi to May 15, 1994, altfmiiyh the community may nnl have been exercising that 
anthnriiv fin that rfatp. We emphasize this latter point because Minnesota is a unique situatiDn. }n 
1993, (prior to the US. Supreme Court, C&A Carbone v, Clarkstown decision of May 1 5, 1994) a 
Minnesota Federal EMstrict Court decision finding flow control unconstitutional led a number of 
Minnesota communities to tenninate, suspend, or otherwise not enforce their flow control 
authorities or contracts before the U.S. Supreme court decided the Carbone case bn May IS, 1994. 
Thus. Minnesota communities not utilizing their flow control authority at the time of the Carbone 
decision will be excluded firom the benefit of flow control IcgislatioB if May 15, 1994. is used as tte 
date to restore flow control authority. Accordingly: we uige,yDU to include in apy flow control 
legislation language that would give these Minnesota communities the same authority as other 
communities aroiiaii the country, that were imaffected by the 1993 Minnesota FedAal Court 
decision. ' 

The situation for loc^ governments in Mirtnesota has reached a critical state. In Match 1996, a 
Federal court ruled in favor of a group of 12 waste haulers and processors who claimed that a 

k) BrainErd.DiHR^LaiKi. Dirfudi. MinlaQacKi RodKa«r 

S20 U«ay<-»t» RMrf N • 2n4 Fl«-r - St. M« SSISS^tOO •«ia-a9«-34')r • T«H »00.697.3»*S » fit « 32 - 21 S 02 «»« 
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county could be held liable for damages resulting from its enforcement of a designation ordinance 
fBeri Oehrleins, Inc. v. Hennepin County). In August 1996, a jury implementing the ruling awarded 
three of the plaintiffs $7.1 million as compensation for the higher costs that were pafd as a result of 
the county's designation ordinance. The county will have to recover the cost, most likely through 
fees carried on property taxes. Later in 1996, Wright County was forced to temporarily close their 
compost facility. Unless the County can guarantee a minimal flow of waste to the facility, the 
facility will remain closed. The community will lose the environmental and health benefits of the 
compost facility and will be forced to repay the debt through taxes. In yet another case, a class 
action suit brought on behalf of waste generators, who lived in Heniiepifi County between June 
1 989 and April 1996, and directly paid for garbage removal service, has been filed against Hennepin 
County. The plaintifTs experts say that Hennepin County stands to lose $150 million dollars. 
However, since the waste generators are tax payers, in reality the generatois are suing themselves. 

As these cases demonstrate, the loss of flow control authority has fax reaching consequences for 
local goyeminents. • . ^ ^ 

r 

■ Although we egress support for and the need of flow control for Minnesota’s communities, 
Governor Carlson realizes that restoring flow control authority rhay not be an appropriate long-term 
solution. Accordingly, Minnesota will take steps to ensure that the very powerful governmental tool 
of flow control is not abused and that Minnesota’s waste disposal markets remain competitive and 
prirnSrily in private hands. Toward that end, Minnesota is re-examining its waste management 
systems and policies to find ways to reduce the state’s dependence on this tool. 

The passage of flow control legislation has broad support from both the private and pubic sectors. 
The American, Public Works Association, the Minnesota Association of Counties, the Mihnesota 
Waste Association, the National Association of Counties, the National Asipciaiion of Cities and the 
Solid Waste Association of North America have all gone on record in, support of flow control. In 
addition, Arkansas, Delaware, Florida, Indiana, Iowa, Kansas, Maryland, Michigan, Missisrippi, 
Nebraska, Nevada, New Jersey, North Carolina, North Dakota, Ohio, Pennsylvania and Virginia 
have signed an amicus brief written by the State of Minnesota in support of flow control. 


Once again, we-urge you to support the passage of flow control legislation that will “grandfather 
Minnesota communities. Please feel free td call us at (615) 215-0283 if you have any questions or 
want addirional information regarding Minnesota’s waste management system. 



Art Dunn . 

Acting Director' 

Minnesota Office of Environmental Assistance 



cc; Governor Amc Carlson- 

Repie^ntative Thonias Bliley, Jr. 
Miimesota Congressional Delegation 
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THE WASTE SYSTEM AUTHORITY OF EASTERN MONTGOMERY COUNTY 

P.O. Box 311, Stony Creek Office Center, 151 W. Marvel! Street, 

Bldg. #3, Suite f100, Norristown, Pa. 19401*0311 
Phone; (610) 278*3045 - Fax; (610) 278-3713 

March 31, 1997 


Senator John H. Chafee 
United States Senate 

Committee on Environment Public Works 
Washirrgton, DC 20510-6175 


Dear Senator Chafee: 

Thank you for acknowledging my request to testify at the March 18 hearing on flow 
control and interstate waste. While I did not testify, I did attend the hearing and I did 
contribute information on Montgomery county’s flow control dilemma to the National 
Coalition for Flow Control's testimony. 

Had I been able to testify, I would have told the Committee members that 24 eastern 
Montgomery County, Pennsylvania municipalities with more than 430,000 residents 
have already begun to suffer economic hardship as a result of the 1994 United States 
Supreme Court's ruling on flow control in the Carbone decision. They desperately 
need Federal flow control legislation to avert a financial crisis in 1998 and to obtain 
favorable refinancing in 1999. 

These communities banded together in the late 1980's to ensure environmentally sound 
disposal capacity for their municipal waste. Together they secured financing for a $150 
million waste-to-energy plant by committing to direct all the municipal waste generated 
within their boundaries to the plant at a tipping fee sufficient to cover debt service, 
operation and maintenance and other expenses. The value of any delivery shortfalls 
must be paid by these municipaliti^. 

As a result of the Carbone decision, Montgomery County residents will have paid an 
additional $6.7 million in subsidies by year-end to keep commercial haulers in the 
system and avoid reneging on their contracts. If they could afford it, in 1998 these 
subsidies could balloon to nearly $ll million. It is extremely doubtful these 
municipalities could absorb such an incre^e. Without Federal flow control legislation, 
the reward for these communities obtaining waste disposal self-sufficiency could be 
default. 
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Miorris County Municipal Utilities Autiiorit^ 


WsterOivWcNn 

/201J 28&^3a^ 


The Senate Environment and Pi^ic Works Committee has schedutedia hearing on Waste 
How Control iaiwi Interstate Waste for March 18, 1997. Senater Lautenberg, it is e«rcfn®iy 
im|idixaht to Mends Cemnty and to the State of New Jeritey rtiatt waste Sow control legislation 
be enacted by Cas^pess iminediately. Legislation needs to be enacted that adequat^y {Mtotects 
{ndst^Mlxfig and odusr fiiianciai obligstiions incurred by coim^ which t^y on Oow eootn^, 
and diat ptc^sets die ^nlity of counties to continue to tyroperiv manage waste throi^ 
ccmtracts and frandiises. I am concerned that Congressional iraction on waste flow contrd wiU 
result in: stranded £Kdikies; increased taxes to support tite facility d^i, c^i^tion coste, and 
publicly demanded ^vircHimental services; and, a greato^ ri^ impre^}^ di^osai 
practices. 

I request tiiat you maid and testify at the March 18th hearing to confirm how imp^tant 
w^efte^<xint^ is te Y^r efforts in^*is Kgard are ^3|»ia^ted If you.need 

any informatKm or have any qa^ons, please a>ntact me. Thaidc you. ; 

Sincerdy, 

<3bhn Sk^weizer^ . 

Hceteative PirectOF 

GS/thx I 

cc: Hon. John it. Chafee, Chairman i 


Offices Located at 300 Mendham Hoad ( Route 24 ), Morris Township 

TOTftL P.03 


SolM Waste Dii^ion 

i201)28S^390 


VIA Fax 


P.O. Box 370 

Merdham, New Jersey 079^-0370 
Main No. (201) 2ffi-83S3 • Telecopi® (201) 2^^397 


March 17, 1997, 



Senater Frank R. Lautenberg 
iOS Senate Haft Office Building 
Washington, P.C. 2G520 


Re; Waste How Control and Interstate Waste 


Senafor Lautaiberg: 
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HARGOVIND S. PATEL 
Director of Finar>ce/Comptroller 


CITY OF NEWBURGH 

CITY COMPTROLLER'S OFFICE 
CITY HALL 

NEWBURGH, NEWYDRK 
12550 

Phone (914) 569-7322 FAX (914) 569-7370 


March 11, 1997 

Senate Committee on Environment and Public Works 
Attn: Duane Nystrom 
415 Hart Senate Office Building 
Washington, DC 20510 

Re: Support of Flow Control Legislation 


Dear Sirs: 

I have already sent to you information regarding the above subject matter almost ten 
months ago. However, for your ready reference,‘enclosed are eight key points supporting 
flow control legislation. 

I urge you to support this legislation. 

Respectfully submitted, 

^-;V/ ^ 4 S- ■ J . . 

Hargovind S. Patel 
Faculty Member 

Enclosure 

HSP/edp 

cc: Sen. Alfonse M. D’ Amato 

Sen. Daniel P. Moynihan 
Cathy Spain 
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HARGOVIND S. RATEL 
DIrectfM' of Finanoe^oRH>tro!ler 


CITY OF NEWBURGH 


CITY COMPTROLLER'S OFRCE 

CrTYHALL 

NEWBURGH. NEW YORK 
12550 

Phone (914) 508-7322 FAX (914) 569-7370 


Key Points in Support of Flow Control Legislation 

* The U S. Supreme Court (iecision in Carbone V. Town of Clarkstown (NY) changed in 
the rules in the middle of the game for local communities that relied on flow control 
authority and made significant commitments based on flow control arrangements- 
These financial commitments need to be protected in a flow control bill. To ignore 
them is unfair. 

* Flow control legislation is needed because governments are experiencing adverse 
financial consequences. Some of the impacts are staff reductions; tax and fee 
increases; bond rating reductions and the threat of additional downgrades; reduced 
market access and higher financing costs; legal, underwriting and other costs 
associated with refinancing troubled ddit; a reduction in services; the threat of 
litigation; legal expenses; payment of damage awards; and the transfer of monies fi'om 
other programs resulting in cutbacks. 

* The federal government and state and local governments are partners in our federal 
system. The federal government should be helping local government to live up to their 
financial commitments made when flow control was permitted. Unlike other federal 
actions that are needed to help local governments, the passage of flow control 
legislation does not result in a federal revenue loss or have an expenditure impact. 

* The legislation that has been considered by Congress and is supported by state and 
local governments is narrowly drawn. It provides a grandfather provision for 
obligations that were made prior to the 1994 Supreme Court decision and were made 
to meet governmental responsibilities for the disposal of solid waste. 

* The flow control problem is not going away. On the contrary, it is becoming more 
urgent as governments are running out of stop-gap measures. Contingency funds are 
being depleted, tax increases are being challen^ by citizen groups, and tax and debt 
limitations are restricting options. 

* Default and bankruptcy are strictly options of last resort for governments. These 
options have been used infi-equently in the public sector and carry a stigma for the 
affected issuer and can affect other is^rers. Unlike business, govraronents are 
perpetual entities and need to preserve their credit rating and access to the 
marketplace. 


Opponents of flow control argue that markets ought to be allowed to work without 
government regulation. However, a small number of large firms control landfills, 
transfer stations and material recovery facilities and, as a consequence, can control 
prices. The demise of flow control does not necessarily mean more competition. 

If this law is not passed, it will cause much misunderstanding and confusion for alot of 
communities. The financial impact of the law at this time is a significant cash impact. 
The cost is in the range of $10,000 - $50,000 every year. By passing this law, this 
matter will be very clear and helpful to a number of communities. 


On the basis of the above facts, I urge you to support the Flow Control Legislation in 
the interest of the local communities. 

Hargovind Patel 
Faculty Member 
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Signature Authorization Form 


I autliorize the Government Finance Ofilcers Association to list me in its Senate testimony as a 
government offlciai who supports flow control legislation. I understand the testimony will cover the 
key points listed above and that similar testimony may be sent to the House of Representatives later 
in the 105th Congress. I authorize GFOA to add my name to the House testimony. 

Instructions for signing this authorization form: We will reproduce your signature on a joint 
signature page, so please press down hard on your pen. Please type the other information requested 
below. Do not use abbreviations because what is familiar to you may not be familiar to us. If this 
form is handwritten, print clearly: Fax this form to GFOA at (202) 429-2755 by Monday, 

March 24th. Thanks for your help! 


Signature 




5 . 


Name (Printed) Hargovind S. Pa tel 


Title City C omptroller 


Government _citv of Ne wburgh 
Address 83 Broadway 


Newburgh, New York 12550 


(9 1 41 569-7177 

Fax (914) 569-7370 

E-Mail cl tyhalKgnewburgh. ny. fronclercomm. net 
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Tri-County 
Solid Waste Office 


March 25, 1997 

Chairman Chaffee and Senator Baucus 
Senate Environment and Public Works Committee 
410 Dirksen Senate Building 
Washington, D C. 20510 

Dear Chairman Chaffee and Senator Baucus: 

We are aware that your committee held hearings regarding federal flow control legislation 
on March 18. 1997 We are further aware that March 28th is the deadline for submittals 
into the public record. 

At their March 25. 1997 County Board of Commissioner meetings. Le Sueur, Nicollet and 
Sibley Counties in Minnesota passed the attached resolution In support of flow control, We 
strongly believe that it is in the best interest for counties who acted in good faith in the 
development of solid waste facilities to have this tool to assist them in responsibly 
managing their waste stream while providing the ability to pay off the costs incurred. 

To be sure that we meet the deadline for inclusion in the congressional record, we are 
mailing this hard copy, plus faxing a duplicate of the same items. We have also provided 
our Minnesota delegation with copies of the resolution. We would encourage your 
committee to develop a reasonable compromise that will help the process move along. 

We appreciate your consideration of our correspondence and request. 


Sincerely, 


/ 




William G. Henry / 

Director 


i ' 

W.V ■ 

f'.n!int\r Tt .1 • rt hr.' 






(fate.. MV Ph.sn<k " .03 1 10 
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A RESOLUTION IN SUPPORT OF FEDERAL 
WASTE FLOW CONTROL LEGISLATION 

WHEREAS, the Senate Environment and Public Works Committee has been holding 
hearings on the need for federal How control legislation; and 

WHEREAS, in compliance with the Federal Resource Conservation and Recovery Act, 
Mimicsota has implemented state statutes to encourage resource recovery of municipal solid waste 
by local jurisdictions and discourage the disposal of solid waste in landlills; and 

WHEREAS, Per these slate statutes, Minnesota Counties recognize the need to plan for and 
practice environmentally sound and responsible methods of managing their solid waste; and 

WHEREAS, Minnesota Counties view the responsible managemcnl of solid waste as a local 
responsibility and an en\'ironmental, economic, and health issue and not merely interstate cornmerce; 
and 

WHEREAS, many state and local entities, not only in Mimiesola, but nationwide, arc 
suffering a financial burden and the inability to fulfill their responsibility to wisely miinage solid 
waste because of the lack of any meaningful flow control legislation; and 

WHEREAS, at tire very least, a narrow grandfather of flow control to allow slate and local 
governments to pay outstanding debt on waste facilities without, having to increase local taxes would 
be of considerable bencfil; and 

NOW. THEREFORE, BE IT RESOLVED, iliat the Nicollet County Board of Commissioners 
supports Icgi.slation at the federal level that would reinstate waste flow control authority to assi.st 
state and local governments in the responsible management of solid waste; and 

BE IT FURTHER RESOLVED, tlial tlic Nicollet County Board of Commissioners urges all 
members in the Scnate/FIousc from the Minnesota Delegation to support such legislation. 
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SIBIZY ODU^TJf BOARD OP OMUSSIONB® 



WHEREAS, The Senate Envlronaenc and Publie Werks Conanltte# has bean 
holding hearing* on the need for federal flow control leglalatton; and 

UHERES, In compliance with Che Federal Resource Conservation and 
Recovery Act, Minnesota has inplesented State statutes to encourage 
recovery of nunlclpdl solid waste by local Jurlsdlccions and discourage the 
disposal of solid vaete In landfills; and 

WHEREAS* Per thnse State statutes, Minnesota Counties rccognlle the 
need to plan for and practice envirowaancally sound and responsible methods 
'of t&anaging their solid wasee; and 

whereas, Minnesota Counties view Che responsible management of solid 
vast* as a local responsibility and an enwlronmencal, economic, and health 
Issue and not merely interstate conmeree; and 

WHSBEA3, Many State and local entitles, not only in Minnesota, but 
nacionvlde. are suffering a financial burden and Che inability co fulfill 
their respenslblllcy to wisely manage solid waste because of the lack of 
any meaningful flow control legislation; and 

WHEREAS. At cKs very least, a narrow grandfather of flow control co 
allow State and local governaents to pay outstanding debt on waste 
faclllcles without having eo Increase local taxes would be of considerable 
benefit; and 

iCOW. THEREFORE. 8E IT RESOLVED. That Che Sibley County Board of 
Comnlssloners supports legislation at Che federal level chat would reinstate 
waste flow control authority to assist State and local governments in the 
responsible managemettC of solid waste; and 

BZ IT FURTHER RESOLVED, That the Sibley County Board of Contmissloners 
urges all nambers In the SenaCe/Mouse from the Minnesota Delegation co 
support such leglslaclon- 


Bach 

Voigt 

Bauer 

Woehler 

Schweeke 



STATE OF MIKNESOTA 

9 

OFFICE or COUNTY AUDITOR 
COUNTY OF SIBLEY 

I, Cene 0. Solmonson, Auditor *f the County of Sibley. State of 
Minnesota, do hereby certify that 1 have compared the foregoing with the 

original proceedings filed In my office on the 25th day of March , 

199 7 and that the same Is a true and correct copy of part eheeeof. 

Witness my Hand and Seal of Office at Gaylord. Minnesota this 



Cene O. Solmonson 
County AudiCoz 
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On mocioii by Slangier, sfiroederi by Culhane and unanimously approved, the following resolution 
was adapted! 

WHEREAS, the Senate Eaviromnoit and Public Works Ccxnmittee has been heading hearings cat 
the need for federal flow eosArol I^islation; and 

WHEREAS, in oornpliance wife the Federal Resource Conservaoen and Recovery Act, Minnescca 
has in^UEBseBted state statutes to eacourage resource recovery of municipal solid waste by local 
jurisdiCDons and discourage the diq>osai of solid waste in landfills; and 

WHEREAS, per feese statutes, MiiiDesoCa Counties recognise the need to plan far and practice 
enviramneDtally sound and responsible mefeods of managins their solid waste; and 

WHEREAS, Mirmesoca Couirties view the re^onsible managemou of solid waste as a local 
responsibili^ and an esvirontiuntal, ecoDomie, and healfe issue and not merely interstate 
commerce; and 

WHEREAS, many aate and local entsies, not only in Mhmesota, but nadonwide, are sufiering a 
financial buideo aitd fee inability to fulfill their responsibUity to wisely manage solid waste 
because of fee lack of any meaningful flow control l^idaiioa; and 

WHEREAS, at the voy least, a narrow grandfitfeer of flow costrol to allow state and local 
gevcmmoits to pay autstandmg debt on wasto fedlities wifeouc havmg to increase local taxes 
would be of eensiderabie bene fi t; and 

NOW. THEREFORE, BE IT RESOLVED, thtf the Le Sueur County Board of Commissioners 
supports l^slation at fee Federal level that would reiascate waste flow control authority to assist 
state and local govenvnaits in fee re^oBsible management of solid waste; and 

BE rr FURTHER RESOLVED, that fee Le Suear County Board of Commissioners urges all 
members in fee Senate^ousc flam the Mimesora Delegation to suppoit such legislation. 


STATE OF MINNESOTA 
COUNTY Of LE SUCUR 

1< — Terry Overn ArNKeer saM Caamy of Le Sueur, da hereby ce rt i fy fim I have convared die 

foregoinS nPY «nii SM ori^nal resoHiiion as adopted by dw Coim^ Board of said Coumy at their meeting 

heldcmllw — 25th dAydf. 55ES!) 19 sad recorded in CommisaioiMr 

**®c®*^ ^ now remaining on file and 

on record in my office and fbat Ao aame is a correct tranecript tbe icff om, and of the whole of each ortgHiaL 



Wiincns by hand and ofilciel eeal Orta my of. 


March 


County' 
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mar I 0 1997 




Cittoud- 


March 5, 1997 


COUNTY ADMINISTRATION 
151 4TH STREET SE 
ROCHESTER MN 55904-3710 
507/285-8115 FAX 507/285-8106 


The Honorable John H. Chafee, Chairman 
Senate Committee on Environment and Public Works 
410 Senate Dirksen Office Building 
Washington, DC 20510-6175 

RE: Flow Control Legislation 
The Honorable John H. Chaffee: 

Olmsted County has provided integrated solid waste management services for a two 
county area since 1986. The Dodge and Olmsted county service areas have 
implemented waste reduction, recycling, yard waste composting, household hazardous 
waste, waste to energy and landfilling technologies to sen/e our waste generators. 
Olmsted county owns the disposal facilities and the private sector provides recycling 
and MSW collection services for their customers as directed by local, state and federal 
laws. 

After the Carbone vs. Clarkstown Supreme Court decision, Olmsted County voluntarily 
suspended its designation ordinance to prevent any violations of the Commerce 
Clause. The County still has bond debt in the amount of $26,000,000. Our system 
has been in operation since 1986 and the bond debt will not be paid until 
February, 2007. The public solid waste resource recovery facility debt in 
Minnesota is estimated at $240,000,000. Additional court decisions leave counties 
that own solid waste resource recovery facilities legally and financially disabled to 
compete with the profit sector markets that use less expensive landfills as primary 
disposal facilities. We have only the option of raising property taxes to pay for our 
systems and protect environmental liability. 

Please support flow control legislation that Senators Wellstone and Grams have 
supported in the past. Please include my letter in the Senate Environment and Public 
Works Committee hearing on Flow Control and Interstate Waste on March 18, 1997. 



Mike Podulke, Chair 

Olmsted County Board of Commissioners 


c Senator Paul Wellstone 
Senator Rod Grams 

t\solidwst\admin\chafM.doc 


AN EQUAL OPPORTUNITY/AFFIRMATfVE ACTION EMPLOYER 
BOARD OF COMMISSIONERS 


FIRST DISTRICT SECOND DISTRICT THRO DISTRICT 

MIKE PODULKE CAROL J. KAMPER PAUL F. WILSON 


FOURTH DISTRICT 

WILLIAM KUISLE 


FIFTH DISTRICT 

JAMES M. ROSSMAN 


SIXTH DISTRICT 

JEAN R. MICHAELS 


SEVENTH DISTRICT 

PAUL E. STELLPFLUG 
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ONEIDA - HERKIMER SOLID WASTE AUTHORITY 



Km)' a. I 
AIM A. BubMo. Sr. 
OenU C. Bradodc 


LoMiR. CriHlIi 
Bwhm PnaiBH 
OoMMOren 
OqrWaecK. MJ}. 


Hjw O. AxmU, BaoMi** ObMor 
ni% A. SqrfeflL OmbiI CcmmI 
Jodi M. IMe. AiMqr SwcMy 


March 7, 1997 


The Honorable John H. Chafee, Chairman 
Senate Committee on Environment & Public Works 
410 Senate Dirksen Office Building 
Washington, D.C. 20510-6175 

Re: Statement for the Record on Flow Control and Interstate Waste 

Dear Chairman Chafee: 

There seems to l:>e a myth circulating through Washington, D.C. that 
effects from the loss of flow control authority are not significant 
enough to warrant federal legislation. Nothing could be further 
from the truth. We at the local level face the very real impacts 
caused by congressional inaction. 

The Oneida-Herkimer Solid Waste Authority owns and operates an 
integrated system solid waste management system for 320,000 
residents in Upstate New York. We lifl not rely on tax revenues to 
cover our expenses but rather depend on disposal fees for costs 
associated with our operation. This system enjoys wide-spread 
support from our residents as well as the business community. In 
fact, we have recycled over 200,000 tons of material since 1991. 
However, since the Carbone case, the system is threatened: 

• We currently face a lawsuit brought in federal district court 
by a few private haulers to strike down our solid waste laws 
including the recycling provisions. 

* We necessarily took action to secure our system, by entering 
into contracts with waste haulers. 

• That action was not cheap, we subsidized lower tip fees for 
those haulers at a cost of $3.5 million. 

* Our actions are not a long-term solution - not all categories 
of waste are included, contracts expire, and those funds were 
desperately needed to support our recycling program. 

As you can see, local governments like ours truly face a crisis 
without flow control. We count on your leadership to pass flow 
control legislation in the Senate. 


311 Turner Street, Suite 401, Utka, NY 13501 015)733-1224 


PiriMd am Rtqwled Pipir 
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7, X997 


W« also respect fit lly reiju^st th«t this letter be incluflecJ into the 
record tor the lapcceiin^ hearit^g ycmr Environieeint and iPublic 
WCkrkd CfMMftlttee* 





cc: Senator AXfonse D'Amfttc 

Senator Daniel PatricJc Koynlban 
Crongreesiaan fihervood Boehlert 
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ONONDAGA COUNTY 

us soiHcr: hixovery agency 

uMtin 

■ • l..\ )S,viN“.! 


Mai. 19, 1997 

Senate Committee on Environment and PuMic Works 

Attn: Duane Nystrom 

415 Hart Senate Office Bldg. 

Washington, DC 205 1 0 

Dear Mr. Nystrom: 

Re; Proposed Legislation on Flow Control 

As the Director of Recycling and Waste Reduction for a public benefit corporation tha t 
has borrowed $178 million to finance its intergrated solid waste managemoit system. I am 
concerned about the impact the lack of flow control not only has on the financial stability 
of the agency, but more especially on the long-term future for recycling. 

The taping fee for the agency underwrkes recycling, compostin g and household 
hazardous waste collections. Last year the community recycled 460,000 tons and reduced 
the trash by 62%. To achieve these numbers the agency spent nearly $1 million in public 
education and payments to the ^cilities that process recyclables for the residential 
recycling stream. We also operated 2 coi^Mst shes serving 20.000 users and ran 2 
household hazardous waste days for 3,000 housdiolds. There is also a year-round 
collection for household batteries that prevents them from oitermg the agency's waste-to- 
energy plant. 

Flow control is ^'ital to contmuing these programs. It allows their cost to be incorporated 
into the tip fee. This is necessary until mature markets for recyclables develop national^ 
and until such time residents are educated to know they must pay to dispose of household 
hazardous wastes and yard waste. 


Congress is the last resort on protecting si^b projects as OCRRA's. We acted in what we 
thought was consistent with state and federal regulations, bodi in terms of the law and the 
intent of those policies. The grandfiithering legislation to protect flow control is needed. 



Dif^tor of Recycling and Waste Reduction 
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CITY OF PORTSMOUTH, VIRGINIA 

Established 1752 

office of the Mayor 

1757) 393-8746 • Fax: 1757) 393-5378 

Dr. James w. Holley ill March 24, 1997 

Mayor 


Mr. Duane Nystrom 

415 Hart Senate Office Building 

Washington, D.C. 20510 

Dear Mr. Nystioni: 

Please note that the City of Portsmouth supports the 
prompt passage of flow control legislation. In this letter I 
have included some relative facts concerning our community and 
other reasons why we strongly support the concept of waste flow 
control legislation. 

Portsmouth is a political subdivision of the State of the 
Commonwealth of Virginia and was established in 1752. We are 
the second most fiscally strained city in the Commonwealth and 
are one of eight Host Communities that founded the Southeastern 
Public Service Authority (SPSA) . SPSA was founded because 
there was no one, public or private, which was available to 
manage solid waste disposal in Eastern Virginia. 

Portsmouth is currently under contract to deliver to SPSA 
95% of the solid waste generated within the City. Tipping fees 
paid to SPSA are used to cover more than $300,000,000.00 of 
public service debt incurred by the Authority. SPSA' s current 
debt is $ 260 , 000 , 000 . 00 . 

During the early 1990 's eight large private landfills were 
developed in Eastern Virginia. FoT ] tbe Ca rbone vs . To^vn 
of Clarkstown (NY) decision of the United States Supreme Court 
(May 1994), the diversion of waste to these landfills caused 
SPSA to experience a steady and dramatic loss of commercial 
waste. This loss has exceeded 25% from 1994 to 1996 and the 
decline continues. This same loss of waste has led to a 43% 
increase in the tipping fee and the downgrading of SPSA' s 
municipal bonds. 

In 1994, SPSA charged a tipping fee of $34.00 per ton 
which was the lowest tipping fee in the State of Virginia. 
Private waste haulers as well as the Public sector shared in 
this low tipping fee. Since 1994, our tipping fee has 
increased to $48.00 per ton. In this situation it is evident 
that privatization does not always mean lower cost to the 
taxpayer . 


P. O. Box 820 • Portsmouth. VA 23705-0820 
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Mr. Duane Nystrom 
March 24, 1997 
Page 2 


It is important to note that municipalities in 
Southeastern Virginia made heavy financial commitments when 
they were no other options available. They acted responsibly 
to comply with Federal environmental policy and in fact 
received direct Congressional support in the creation of a 
waste-to energy system with the United States Navy. They 
followed to the letter the waste management hierarchy 
established by the (J.S. EPA in its reporc, The Solid Waste 
Dilemma: An Agenda for Action. 

In summary, without flow control legislation, SPSA and its 
member communities will continue to experience the adverse 
financial consequences brought about by the diversion of waste. 
It is unfair to communities and the bondholders to have the 
rules changed in mid-stream. The communities and the 
bondholders should be protected through the enactment of flow 
control legislation. 



cc: John W. Warner, Senator 
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COUWV OP ^INCE WILUAM 

\ CooEXt}' Cmaplat Coort, JPrinpe Wmtnio^ Virgiods 22] ^-930] 
(7W}79i-iMe fcfett©©^}7CG PAXcmym-^r 


KBHOssn K 


hiafchl?, 1597 


»0AM) OFCOV^fTY SUJ^VilSORS 
K. Secfeh^, fTiaiTrrKft ft 

Mich^ McQui]^^ Viu CStsinw 

Hilda Barn 

Mats^caS. Caddie 

MaiyK. m 

k^D. lee^K 

L- Btta tliDfnpsoR 

EijjAr S. Wi)bi3ura HI 


Ti^ John H, Chaf««> Chaimiaji 

Senate C*^nrm«ee tm E^vironitbenl «kRiJ Public Works 
410 Senate DJrkaen Office 
Wa-Oiingtoii, D.C. 20501^175 

Dear Sejuuor Qiatbe: 

The J^nce Witltam County Soarf of Comiiy Supervisors eumtinucs to strortgly 
sufrport federal floiv tasotrol iegislation. We request thal oor siipport of flow coiHroJ 
LegUlation b« inclucied in the he^ng rexottt schciiuled on this issu^ for March 1 ft , 1 597. 

Prince Willtam County has outst^jitdmg nrvta^ue bort4$ obtained to expand and 
improve owr sanitary iandfilh We are canCT^tly tosir^ approttimaldy S I ,^.000 per year 
in irevesjuc due to the diversion of County waste to priv^alc laridn It and ^ansfer slaiioos in 
Virginia. Witbont federal flow control icgisimlon which wotild allow us to ensure waste 
generated in the County is delivered to County facilitie^^ sve ore faced wj^ a serious 
ftnarteial burtkn. Oiher alterative fcvenue sotuces to pay the hwids would Eiav$ to be 
devekiped if flow Is i^ot enacted. 

Wc request ymir suji^^nn qf How control legislation wftteb Vfl>utd help Prince 
William County and localities across the nation meet their ftnaiKiaJ obligaticms in a 
reasonable^ ^ralgblfi^rwafd way. 

Please contact me if 1 can pmvi^ any addiiiona! infofrnattons 


Sincerely t 



cc: Board of Coxinty Supervisors 
MACo - Diane Shea 
Diitccior of pt^Jic Wesits 
Assrsiant Coortty lixccutive - PH 

r E to i * Ti 


As Equal Oppostuoity Ecgdcytr 


4lfe l^ted Ocs i^ecyckd Pap« 
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M.irclt 26, 1997 



Chdirman fluffpc 
Swndtor B^urus 

The Ll.S. Senate Committee on Environmwit 
and Public Works 


ZOMINC 

ADMINISTRATION 


RE: Letter for Submission to the Record > Flow Control Hearings 

Dear Mr. Chairman and Senator Baucus: 


On behalf of Shrrburno County, I commend you for convening this hearing and for raking ufi the issue of soliif 
wast«^ flow control. The management of solid waste flow is an issue of serious concern to nuny local 
jjoverntnents across the country, Minnesota counties have been particularly affected. 

Many niuntips built Resource Recovery Facilities at the direction of the Fetieral Government in full compliance 
with the law. Starr and local governinenls met the mandate of the Resource Conservation and Recovery Act 
(RCRA) by adoptii\g comprehensive solid waste management systems that emphasized waste rrdurtinn 
recycling, composting and resource recovery. 

We are now being penalized for our compliance with these mandates, and must now face not only immense 
debt for the cost of our Resnurcp Recovery Facility, but the costs of litigation by solid waste haulers 

Minnesota Counties have issued approximately $.Tf)0 million in bonds for resource recovery taciliticj., <iiui I 7 
counties (out ot 87) have relied on flow control for these facilities. These facilities arc in danger, as is the diiility 
for us to borrow money to build schools or prisons, or bormw rnonoy for any purpose. 


In 1988, Sherburne County, along with Benton, Stearns, Hennepin, and Anoka Counties entered Into a twenty 
year contract witli Northern States Power Compunv to provide solid waste for their Resource Recovery Fat ility 
The reiTirtining debt .service for thi.s facility alone in Minnesota is approximately i47, 370,000. The Elk River 
Resource Recovery Facility process over 1 ,500 tons of solid waste per day into a fuel that is burned dt a ku al 
plant, Uniter! Power Association. 


The rules iiave been chariged since we negotiated our contract with NSP. We acted in goori fdith to Ffderrt 
and State mandates, and now we are being forc.cii lo pay. Sherburne County urges you to consider eiiaciniHni 
ot flow control legislation this year. 

Respectfully, — 5 

Dayid-Cucas 
Sherburne County 
Solid Waste Administrator 



rik Rner MS 
.'A ~ J-i i 
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TECTIMONy TO THE SiatATE CXIMMITTEE 
ON BNVntONMENT AND PDBUC WORKS 
FROM THE SOUTHEASTERN FUBUC SERVICE AUTHORTTY OF VIRGINIA 

IIm Soulheaiteni niUic Service AndwriQr of >niginia (SPSA) fiippoilf the pnmipt pa«Mg» 
of flow control k^Uttioa SPSAiiapoRicaliubdivUoaoftheCoiiunoliwealihorMiginievidwM 
estabHdiedin 1916 by in eight nwhbar local g ovaiHiiwte to provide int^ratcd rounldpal eolid wiste 
maiiageiiiertieniioecro the ifpraiciniatety 1,100,000 penoiitre«idii« in the dghtoomniunities. At 
the time the eight oomnunities joined together to oompidiensively manage their solid wastes no 
private aeotor optioaa were available. 

Eadi Mthe communities has contracted to deliver or cause to be deEverod to SPSA at least 
95%ortheaolid waste genenrtad within each member oomnuiiiity. These contracts were executed 
intheeariy 1980a and proadded th e necessaiy financial support for the issuance of municipal revenue 
bonds I^SPSA. An integnted regional waste management system was constnicted. The astern 
indudes a waste-to-eneigy iflant proviifiqg power to the United States Navy, a refiise derived flid 
plant, a landfill, eight tranatbrstatkiiB^ and an extensive reading program. SPSA's current revenue 
bond debt is in the vneunt of approxunately $260,OtX),000. 

During the early 1990s, eight hige private landfills were devdoped in Eastern Virginia. 
Following the Mqr 1994 Supreme Court decision in Carbone vs. T taiwt cf Clarltitlomi the 
diveidon of watte to these landmis has caused SPSA to experience a steady and dramatic loss of 
commeichd waste. Thisloss has exceeded 2SMfiem 1994 to 1996 and the decline continues. This 


2 
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Mine loM of wute has led to a 43% Increase in die tipping Ibe and a downgiadiiig of SPSA's 
munioipal bondi. 


It is I m p o rt ant to note that these nainldpalidea In Southeastern VUtfnla made heavy financial 
Gomnntmentsvdien there were no other opdontavailabte. They acted reqioadbly to comply with 
Federal environmental policy and in ftet received direct Congressional support in the creation of a 
w8Ste-to-eiiei:gy lystem with the TJhlted States Navy. They followed to the letter the waste 
management hierarchy established by the U.S. EPA In its report, IheSoSd Waste Dtkmma; An 
Agenda for Action. Without flow control legidationSPSA and its member communities wfil continue 
to expmience the adverse financial consequences brought about by the diversion of waste. 

It is unfldr to the oommuidties and the bondholders to have the ndes changed in mid-stream. 
The conuninhies and the bondholders ahould be protected through the enactment of flow oontrol 
lepalation. 


3 
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Sussex County Municipal Utilities Authority 

34 SOUTH RT 94. LAFAYETTE. NJ 07848 

March 14, 1997 


The Honorable John H. Chafee, Chairman 
Senate Committee on Environment and Public Works 
410 Senate Dirksen Office Building 
Washington, D.C. 20510-6175 

Dear Senator Chafee: 


This letter is to express the Sussex County Municipal 
Utilities Authority's support of solid waste flow control 
legislation and to request your efforts in protecting the public 
from financial harm in this matter. Please include this letter in 
the hearing record on Plow Control and Interstate Waste which is 
scheduled for March 18, 1997. 

In 1988, the Sussex County Municipal Utilities Authority 
issued $46 Million in Solid Waste Revenue Bonds to provide the 
residents of Sussex County, New Jersey, with a state of the art 
sanitary landfill and recycling facilities. These facilities were 
constructed to fullfil a State of New Jersey requirement that each 
county was to develop a solid waste management system. 

Sussex County, New Jersey, is a predominately suburban/ rural 
area of approximately 525 miles and 136,000 residents. The $4.5 
Million annual debt service has so far been paid through the 
facility's tip fee. Without flow control legislation each resident 
will be obligated to maintain the debt service schedule through 
increased property taxes. This is both unnecessary and unfair. 

The lack of flow control will necessitate the reduction or 
elimination of recycling services, household hazardous waste 
disposal and other programs which promote resource conservation and 
environmental protection. 

Your efforts in promoting comprehensive solid v/aste flow 
control legislation would be greatly appreciated by the SCMUA, the 
County of Sussex and the State of New Jersey as a whole. 



cc : Senator Freuik Lautenberg 
Senator Robert Torricelli 
SCMUA Commissioners 

le\letters\chafee 


Upper WalkM Valey Water 
Pollution Control FadMy 
(201)627-8680 
Fax: (201) 627-6867 


Administrative Office 
(201)579-6996 
Fax: (201)579-7819 


Solid Waste Facility 
(201)579-6998 
Fax:(201)579-7819 
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UNION COUNTY UTILITIES AUTHORITY 


1499 Routes 1&9, North, Rahway, New Jersey 07065 (908) 382-9400 

FAX (908) 382-5862 


March 19, 1997 


Honorable John H. Chafee, Chairman 
Senat.e Committee on Environment & Public Works 
410 Senate Dirksen Office Building 
Washington, DC 20510-6175 

Dear Senator Chafee: 

I am the Executive Director of the Union Couaty Utilities 
Authority . 

The Authority operates a state-of-the art resource recovery 
facility in Rahway, New Jersey which manages the county's solid 
waste and part of the waste from another county. 

By creating the Authority and constructing the facility, Union 
County complied with state law whose aim was to make each county of 
New Jersey self-sufficient in managing its solid waste. That law 
was enacted at a critical period in New Jersey's history when a 
great many of its existing in-state landfills were filled to 
capacity and, because of their age, were causing serious 
environmental problems. 

The state-mandated solution was the Solid Waste Management Act 
(N.J.S.A. 13:1E-1 et sea. ) . It required construction of resource 
recovery plants such as our 1440 ton per day facility and secure 
landfills to handle ash*and other non-processible residue. 

In the process of designing, constructing and permitting our 
facility, over a quarter of a billion dollars of debt service was 
created. Taxable and non-taxable bonds were sold to finance this 
project. To pay off the debt that was created, the Solid Waste 
Management Act established a plan for waste flow control to ensure 
a steady, uninterrupted supply of refuse. Of course, the fee to 
dispose of refuse included the debt service due. 

With the United States Supreme Court decision in C6A Carbone 
Inc, vs. Town of Clarkstown. N.Y. and the Atlantic Coast Demolition 
& Recvcliria Inc. . et al vs. Board of Chosen Freeholders of Atlantic 
County et al decisions rendered by the New Jersey District Court 
and now pending before the Third Circuit Court finding waste flow 
control unconstitutional, and with landfill disposal costs 
presently cheaper, the dedicated waste stream needed to ensure 
payment of debt service is now in jeopardy, without a solution, 
there exists the real possibility default on bonds will occur. Our 
bond rating has already been downgraded from A- to BB. 


Rtcyclti Pap^ 
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Without a legislative solution to protect flow control, there 
may be serious consequences. First, the Authority may not be in a 
position to cover debt service. Secondly, there could be a 
disastrous effect on our County taxpayers who may be forced to make 
up for the lost revenue which would have been provided had flow 
control remained intact. Lastly, any default will destroy all 
confidence to invest in needed governmental programs funded through 
the issuance of bonds. This is not merely a local problem. It is 
one which requires a responsible, Federal solution. 

I am hereby respectfully requesting that this letter be 
included in the record for the Senate Environment and Public Works 
Committee Hearing on Flow Control and Interstate Waste, March 18, 
1997 to seek national flow control legislation. 

Thank You . 


r 


^,-Very t^ruly yours, 

Ji^seph A. Spatola, Ph.D. 


Executive Director 


JAS/mr 

r : Congressman Bob Franks 

Senator Frank Lautenberg 
UCUA Commissioners 

Daniel Sullivan, Freeholder Liaison 
John Coley, Jr., Esq., General Counsel 
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YORK COUNTY 

SOLID WASTE and REFUSE AUTHORITY 


2700 BlacKbfidge Road York. PA 17402 Phone (717) 045-1066 Fax (7l 7) 043-1544 


March 17, 1997 


The Honorable John H. Chafee 
Chairman. Environment 

and Public Works Committee 
Room SD-410 
United States Senate 
Washington. DC 20510 

RE: Municipal Solid Waste Flow Control Legislation— 

INCLUSION OF THIS LETTER IN MARCH 18, 1997 
HEARING RECORD REQUESTED 

Dear Mr. Chairman: 

With the beginning of the 105th Congress I am again writing to you on behalf of the 
County of York. Pennsylvania, the York County Solid Waste and Refuse Authority and 
the 340.000 citizens that reside within the boundaries of the County and rely on this 
Authority to provide municipal solid waste management that is safe, efficient and 
economical. Beginning nearly three years ago. with the ! 03rd Congress, we have written, 
phoned and visited our various elected representatives, as well as those serving on 
committees having jurisdiction over municipal solid waste flow control and interstate 
waste transportation legislation. We have presented the numerous sound arguments 
demonstrating the need for flow control, the same arguments which have been echoed by 
so many others in the past. To date those efforts have been unsuccessful and the 
problems remain. In spite of our efforts we have apparently failed to convey the 
magnitude of the larger problem which remains unresolved. 

While local governments are charged with the responsibility to protect the health, safet) 
and welfare of their citizens, the Supreme Court's Carbone decision in 1994 eroded our 
ability to meet that responsibility. In that connection, the legislative process over the past 
two sessions of Congress has identified a number of the solid waste management systems 
that have suffered serious harm as a result of the Carbone decision and the loss of flow 
control. Appro.ximateh two dozen systems have reduced recycling programs, cut 
household hazardous waste programs, laid off employees, raised taxes, or experienced 
bond rating downgrades—in a number of cases to below investment grade. The only 
consequence not yet realized is a default on a solid waste bond issue. While the majority 
of solid waste systems have not yet sustained such disabling impacts and have been able 
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to operate at high levels ofservice, those systems have now become quite vulnerable. To 
redress this situation we ask Congress simply to preserve the tools that allow us to fulfill 
our local responsibilities and protect the many areas that are today faced with stranded 
investment in waste management facilities. The fate of systems such as ours rests in the 
hands of Congress. I fear that the real catastrophe associated with the flow 
control/interstale debate has not yet become apparent and absent prompt congressional 
action will be scores of not-yet-identified systems that will experience debilitating 
problems down the road. These systems handle the majority of waste that has been 
absent from the debate to date. In short, what we see today is merely the "tip of the 
iceberg." I would welcome the opportunity to discuss further with you what is at stake it 
our solid waste management systems are placed at risk, and Authority, and others like us 
are forced to default on our obligations. 

1 would appreciate hearing from you and I ask for your support in obtaining passage of 
flow control legislation. 

Finally. I will provide a copy of this letter to Senator Baucus. Ranking Member of the 
Environment and Public Work Committee. 

Thank you. 

Sincerely. 

William A. Ehrman. 

Executive Director 

WAE/mc 

cc: The Honorable Arlen Specter 

The Honorable Rick Santorum 
Mr Duane Nvstrom 
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